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CURRENT TOPICS 


“ Other Measures Will be Laid before You” 


THE measures indicated by the above statement from the 
Queen’s Speech at the opening of Parliament are gradually 
becoming identifiable. On 12th November the Family 
Allowances and National Insurance Bill was read for the 
first time in the Commons. This Bill implements some of 
the Franks Committee’s recommendations. It will bring 
adjudication of claims for family allowances under the 
wing of the insurance officers, local tribunals and National 
Insurance Commissioners who administer claims for National 
Insurance benefits. When the necessary regulations are 
made, the present procedure of determination of family 
allowances claims by the Minister, subject to a right of appeal 
to a referee, will be terminated. The Bill provides for a 
right of appeal on a point of law from medical appeal tribunals 
under the National Insurance (Industrial Injuries) Act, 1946, 
to the Industrial Injuries Commissioner, and repeals the 
requirement in that Act that leave must be obtained before 
an appeal can be taken from a local appeal tribunal to the 
Commissioner. It is remarkable that, once enacted, this 
Bill will be citable in no less than three ways, viz., as the 
Family Allowances Acts, 1945 to 1958; as the National 
Insurance (Industrial Injuries) Acts, 1946 to 1958, and as the 
National Insurance Acts, 1946 to 1958. The Administration 
of Justice (Amendment) Bill was given a first reading in 
the Commons on 19th November. It seeks to restore the 
former jurisdiction im personam in cases of actions for loss 
of life or personal injury enjoyed by the courts of the United 
Kingdom before 1st January, 1957. On that day, under the 
Administration of Justice Act, 1956, their jurisdiction was 
abolished in respect of claims or questions certified by the 
Secretary of State as falling under the Rhine Navigation 
Convention, 1868. Upon the restoration of the jurisdiction 
British subjects will be able to bring such claims for loss of 
life or personal injury against British shipowners in United 
Kingdom courts. The proposed alteration will not affect 
the restriction imposed by the 1956 Act in actions in rem 
when the court is exercising its Admiralty jurisdiction or 
in other actions in personam. On 20th November the County 
Courts Bill was read a first time in the Lords. This Bill 
is designed to consolidate certain enactments relating to 
county courts and the opportunity is being taken to introduce 
certain corrections and improvements. 


The Wages Bill 


THE apparent increase in the number of raids on banks and 
bank messengers or clerks engaged in the transport of large 
sums of money from banks to places of employment gives 
added significance to the latest attempt to amend the Truck 
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Acts, 1831 to 1940, to legalise, inter alia, the payment of 
wages by cheque. Clause 6 of the Wages Bill stipulates that 
where a workman consents to payment of his wages being 
made by cheque, any payment so made shall be valid. On 
the other hand, cl. 1 permits, with the employee’s consent, 
payment of wages by a direction by the employer to his bank 
to transfer the appropriate amount from his bank account 
to that of the employee or by a cheque drawn by the employer, 
specially crossed for payment into the employee’s bank 
account. This Bill is certain to receive a very mixed 
reception and it is interesting to note that the activity of 
the National Union of Public Employees has recently caused 
the Cambridgeshire County Council to agree to pay their 
school caretakers, cleaners and meals staff by cash instead of 
by cheque, the method of payment used by them for some 
years. The council had regarded these particular employees 
as domestic servants, who are not, of course, subject to the 
Truck Acts. So far as it provides for the payment of wages 
otherwise than in the current coin of the realm this Bill, so 
reasonable at first sight, is unlikely to receive a smooth 
passage through Parliament. 


Defective Hot-Water Bottles 


SecTION 14 (1) of the Sale of Goods Act, 1893, is to the 
effect that where a person, expressly or by implication, 
makes known to the seller the purpose for which goods are 
required there is, in certain circumstances, an implied 
condition that the goods are reasonably fit for that purpose. 
An example of the operation of this statutory rule is provided 
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by Preist v. Last [1903] 2 K.B. 148. In that case the plaintiff 
bought a hot-water bottle in the defendant’s shop and was 
assured that it was meant to hold hot water. Some days 
afterwards the bottle burst and injured the plaintiff and it 
was held that he was entitled to damages for breach of the 
implied condition that the hot-water bottle was reasonably 
fit for the purpose of its intended use. The Court of Appeal 
took the view that as, at the time of purchasing it, the 
plaintiff had made known the particular purpose for which the 
bottle was required, this fact was sufficient to show that he 
relied upon the skill and judgment of the defendant and to 
bring the case within s. 14 (1) of the Act of 1893. However, 
in Steer v. Durable Rubber Manufacturing Co., Ltd. (1958), 
The Times, 20th November, where the facts were rather 
similar to those in Preist v. Last, supra, another aspect of the 
matter, the liability of the manufacturer, was explored. 
A father bought a hot-water bottle and some three months 
later a tear developed and his daughter, the plaintiff, was 
scalded. Judge Dutton Briant, Q.C., found that the bottle 
had been properly used by the purchaser and that as a matter 
of inference the tear was due to a defect in it before it left 
the factory of the makers, the defendants. The Court of 
Appeal (JENKINS, RoMER and WILLMER, L.JJ.) upheld his 
Honour’s award of damages as the defendants had not dis- 
charged the onus of proving that they had not been negligent 
or of giving some explanation of the accident which did not 
connote negligence. The burden of proof had shifted to the 
defendants because there was evidence that a hot-water 
bottle was expected to last for three years whereas the one 
which caused the plaintiff’s injury had served its purpose for 
only three months. 


DOCTOR’S DUTY TO TELL 


THE substance of Chapman v. Rix (The Times, 11th November, 
1958) is that where a doctor makes a preliminary examination 
of a patient and then tells him to see his own doctor, the 
doctor who first examined him has a duty to ensure that the 
second doctor has a sufficiently full picture of the first 
examination and the findings to ensure that proper steps 
continue to be taken on behalf of the patient. 

In this case, the action was brought by the widow of the 
deceased, who had been working in the cutting room of a 
butcher’s shop when the knife had slipped and had caused 
a wound in his abdomen. A telephone call was put through 
to a local hospital which was a “ cottage hospital ’’ without 
any resident surgical staff. The defendant was a doctor 
who used that hospital and happened to be present. He 
acted without delay, going straight away to the shop after 
ordering a bed to be got ready at a fully equipped hospital. 
He made an examination of the deceased at the shop and 
formed the impression that the knife had not penetrated the 
abdominal wall but that the wound was a mere “ nicking.”” On 
a further examination at the cottage hospital, using a probe, 
he again thought that the wound was superficial. He 
had the wound stitched, told the deceased that it was super- 
ficial, and advised him to see his doctor that evening. 

The deceased’s doctor called and was told that the defendant 
had said that the wound was superficial. Consequently, the 
doctor dismissed the wound as of no further significance, 
and diagnosed subsequent pain and nausea as due to other 
causes. But the deceased was worse next day and he was 
sent to another hospital with a note: ‘‘ Probably due to acute 


appendicitis.” An examination showed a_ half-inch wound 
of the small bowel, and, as the diagnosis came too late, death 
ensued. 

Mr. Justice Barry took the view that there was in this 
case no reflection on the defendant’s general professional 
reputation, since he clearly acted with great promptitude 
and keen interest. ‘The judge is reported as having said 
‘““There was here no attack on the defendant’s bona fides ; 
nor was there any suggestion that he did not try to do his 
best for this unfortunate man. He showed a very keen and 
helpful interest in the case ... On the evidence it was 
impossible to suggest that the defendant was negligent in 
not arranging for an immediate operation. His diagnosis 
was clearly wrong but the evidence did not establish that it 
was a negligent diagnosis. It was a unanimous medical 
view that there was extreme difficulty in ascertaining the 
depth of an abdominal wound.” 

It seems that some professional men consider that an 
exploratory examination is always necessary where the skin 
has been penetrated; others that careful observation is 
required for some hours. 

In case these remarks concerning the absence of any reflection 
on the defendant’s professional reputation seem out of place, 
in view of the fact that he was found to be negligent, it 
should be said that it often happens that negligence arises 
from both want of skill and want of care, but the two are 
combined under the one head of want of care. Consequently 
a finding of negligence against a professional person is an 
ambiguous finding in that regard unless the judge makes 
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clear that there was no want of skill. The basis on which 
want of skill is treated as negligence in an expert is that it 
is careless for anyone to profess to be an expert who has 
less skill than that which may reasonably be expected of 
an expert. 
The risk involved 

His lordship came to the conclusion that steps should 
have been taken to ensure careful observation of the deceased 
for eight to ten hours, either at a hospital or at home where 
there was a relative apprised of the symptoms to be looked 
out for. That was not done nor was the deceased’s doctor 
made aware of what examination had and had not been 
made. It might be sufficient to send a long and complicated 
message by a patient, but unless he was the right sort of 
person to convey such a message the first doctor should 
get in touch with the second and explain the position. His 
lordship said that because of the frightful risk involved 
if a penetration of the abdomen were undiscovered and 
untreated, he was bound to hold the defendant guilty of 
negligence in law. 

In the above case the deceased from the point of view of 
treatment fell between two stools. Neither doctor failed to 
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exercise care from the medical point of view, and if the first 
doctor did not send on any message one feels that the reason 
may have been that there seemed no reason to do so, since 
apparently the first doctor’s conclusion was that the wound 
was superficial. It is said that there is great difficulty in 
ascertaining the depth of an abdominal wound, but this would 
be known as much to one doctor as another, and the need 
for careful observation would also be known. 


Usual professional practice the test 

The nature of the injury in the above case appears to have 
been one with exceptional dangers, but whatever the injury 
may be one would suppose that the test of negligence is 
whether it is the usual practice amongst professional men of 
reasonable skill to ensure that when a patient is passed on 
to another doctor that doctor is informed of all facts which 
are foreseeable as likely to be relevant for further treatment. 
The answer must surely be in the affirmative and the inquiry 
then becomes one of fact as to what was relevant in the 
particular case and whether it was communicated. The 
means of communication chosen will obviously also be 
relevant. 1. W. M. 


TOWN AND COUNTRY PLANNING BILL—III 


THE second part of this article discussed, among other things, 
the return to the open market for the purpose of assessing 
compensation on compulsory acquisition and the assumptions 
to be made in that market, and concluded with two general 
comments. The second of these comments emphasised the 
importance, where the new basis of compensation may be less 
favourable than the old, of securing a refusal of planning 
permission before acquisition for the purpose of obtaining, 
where there is an unexpended balance of established develop- 
ment value, compensation under Part II of the Town and 
Country Planning Act, 1954. This leads to a question 
requiring a third comment —what is the effect of compensation 
having been paid in the past under Part IT on the assessment 
of compensation on the subsequent compulsory acquisition of 
the land ? 
Further general comments 

For example, permission may have been refused for the 
development of land for housing but now the land is being 
acquired for building a school. A Part II payment was made 
on the refusal. Very probably having regard to the refusal 
the only assumption which can be made under the principles 
laid down in the Bill and discussed in the second part of this 
article is that permission will be granted for building a school. 
Probably the development value for building a school will not 
be so great as development value for housing, but, as the 
greater includes the less, compensation for the school develop- 
ment value will already have been paid, at 1947 values. Is 
the owner entitled to recover this twice—once under Part II 
and once in the market value on compulsory acquisitions ? 


The Bill includes no specific provision on the point, and the 
situation seems unsatisfactory. 

Compensation paid under Part II is normally registered 
against the land in the appropriate local land charges register 
and has to be repaid to the Minister under s. 29 of the 1954 
Act before any houses, flats, shops, offices, or industrial 
buildings are erected on the land, or minerals are won from the 
land, or any other development is carried out to which, having 


regard to the probable value of the development, it is in the 
opinion of the Minister reasonable that the section should 
apply. These provisions apply only to private developers, 
but under cl. 37 of the Bill the Minister will be entitled on 
acquisition to recover the whole of the registered compensation 
from the acquiring authority. Must the market consider, in 
assessing the compensation on compulsory acquisition, whet her 
a private developer would have had to repay under s. 29 (and 
no one would know the answer if the development was, say, a 
school or a car park) or must the market consider the liability 
of the acquiring authority under cl. 37? If the development 
value for a school is low compared with housing development 
value the whole of which has to be repaid, the compensation 
payable on acquisition might be nil or even a minus quantity ; 
in the latter case the authority would be faced with paying, 
under cl. 37, more than market value for the property. This 
situation is productive of hardship and unfairness to the owner 
and the authority. 


It should surely be made clear that the compensation 
should be assessed at market value on the assumption$ laid 
down in the Bill and should be paid to the owner less the 
proportion of the Part IL compensation already paid 
attributable to the particular development assumed, which 
proportion and which proportion only should be repayable by 
the authority to the Minister. 


Negative principles 

Up to now the positive principles for assessing market 
value have been considered but the Bill lays down some 
negative principles too. Clause 7 provides that, in assessing 
the compensation, no account shall be taken of any increase or 
diminution in value of the land acquired as a result of the 
development of other land which the authority are authorised 
to acquire for the same project or, if the land is in a compre- 
hensive development area or a new town, of other land in that 
area or town. The clause then goes further and provides that 
where the owner retains adjoining land the value of which is 
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increased by such development, including such development 
on the land being acquired from him, the increase shall be set 
off, so far as this cannot be done already under existing Acts, 
against the compensation payable to him. Thus the clause 
seeks to ensure that the acquiring authority will not have to 
pay any increased value which is created by their own efforts. 
The clause also gives a negative protection for the owner, 
since it provides that no damping effect on value which may 
arise from any proposals in the development plan which 
involve the compulsory acquisition of the land shall be taken 
into account. 
1954 Act, ss. 33 and 36 

As mentioned in the second part of this article, the return to 
the open market is effected in part by the repeal of Part ITI 
of the 1954 Act. This Part includes s. 33, which will be 
familiar to most readers who practise conveyancing as the 
section whereby an inquiry may be made of the local 
authority as to whether land will be acquired compulsorily in 
the next five years and financial protection may be acquired 
for the purchaser. In view of the new basis of compensation 
which, as already mentioned, will be operative from the 
29th October last, this protection is no longer required, and 
the taking of action under the section is now unnecessary 
except to guard against the effect on the progress of the Bill of 
a general election or some other mishap to the Bill. 

Part III of the 1954 Act also included s. 36, which placed 
the 1947 ceiling on the assessment of compensation for 
severance, injurious affection and disturbance. This section, 
therefore, also goes and this compensation, as well as com- 
pensation for the actual value of the land acquired, will be 
assessed at market value. 


Miscellaneous provisions of the Bill 


The Bill also includes a number of miscellaneous provisions 
on the subject of compensation, of which the following are of 
interest :— 

(1) Clause 8 and Sched. II limit the site value 
compensation payable on the acquisition of a house unfit for 
human habitation under the Housing Act, 1957, to the 
value of the land with the house on it, which may be less 
than site value in the market in view of the cost of clearance. 

(2) Clause 9 repeals certain provisions of the Town and 
Country Planning Act, 1947, relating to the acquisition of 
war damaged land which has the benefit of a cost of works 
payment, and compensation will instead be assessed on the 
market value basis. 

(3) Clause 10 repeals the special provisions in ss. 82, 84 
and 85 of the 1947 Act for local authority land, operational 
land of statutory undertakers and charity land whereby 
compensation for compulsory purchase had to be assessed on 
the basis that planning permission would be granted for 
any use corresponding with the use prevailing generally in 
the case of contiguous or adjacent land; land of these 
bodies will fall to be dealt with now under the general 
market value provisions of the new Bill. 

(4) Clause 11 gives acquiring authorities a discretion to 
pay allowances for cost of removal and, in the case of 
businesses, for disturbance to persons, such as weekly 
tenants, who are not entitled to such payments under the 
existing law. 

(5) Clause 12 provides special machinery in respect of 
notices to treat served before 6th August, 1947, but not 
since acted upon (about 1,000 properties are believed to be 
subject to such notices). Such a notice will cease to have 
effect unless the acquiring authority serve a notice of 
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intention to proceed on the owner within six months of the 

3ill’s becoming law and the owner, if he was the owner at 
the date of the notice to treat, can then elect to have the 
compensation assessed under the law in force at Ist January, 
1958, i.e., broadly he may obtain compensation based on 
1947 values instead of 1939 values. 

(6) Clause 32 alters, in respect of land derequisitioned after 
29th October, 1958, the limit of compensation for damage 
done to the land while held under requisition fixed by s. 53 
of the 1954 Act. 


Pending acquisitions 

In the first part of this article it was pointed out that, as 
the Bill provides for the new basis of compensation to be 
operative from 29th October, 1958, there was no reason why 
compulsory acquisitions should not be proceeded with forthwith 
to the stage of notice to treat, or why land should not be sold by 
agreement with provision for the price to be fixed later by 
reference to the new basis, though in either case the actual 
assessment would have to await the passage of the Bill into law. 

The Ministry of Housing and Local Government have now 
issued a circular No. 58/58, dated 18th November, drawing 
attention to the Bill and saying that, though the new basis 
applies, in the case of compulsory purchase, to any notice to 
treat served after 29th October, 1958, the compensation 
cannot be settled before the Bill becomes law, but that, in the 
case of purchase by agreement after 29th October, 1958, 
where it is imperative for the authority to get possession 
urgently a price certified by the district valuer to be in 
accordance with the provisions of the Bill will be accepted for 
the purposes of loan sanction and Exchequer grant. 

As a result in many cases of acquisition by agreement 
local authorities will be able to pay compensation on the new 
basis before the Bill becomes law, though equally, if desired, 
there is no reason why the contract should not provide for 
later assessment as suggested. 


Unsaleable property 

There remains for discussion one very important clause, 
namely cl. 31, which, together with Sched. V, is intended to 
deal with what is sometimes described in the unfelicitous but 
popular expression ‘ planning blight.” In short, it enables 
an owner to require a local authority to acquire his property 
where it has become unsaleable because of some planning 
But there are many limitations on this broad 


proposal. 
principle. 

In the first place, the right is only given to a resident owner- 
occupier, who is defined to be the freeholder, or tenant with 
not less than three years unexpired, of a private dwelling who 
has occupied the whole or part of the dwelling for six months 
before he serves his notice to acquire, though the six months 
can expire not more than six months before the notice if the 
property has remained unoccupied in the interim. The right 
is so restricted, it would appear, because it is only such a 
resident occupier who is considered by the Government to 
suffer real hardship. Frequently, however, hardship may 
easily occur where personal representatives are winding up an 
estate ; it is often not until a death that the unsaleability is 
discovered and then a sale has to be effected urgently within a 
short period. It would certainly seem that personal representa- 
tives of resident owners, and also of other owners, should be 
given the benefits of the section. 

Secondly, the proposals which cause the unsaleability are 
limited to 

(1) designation — for 
development plan ; 
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(2) allocation of land in such a plan for the functions of a 
government department, local authority or statutory 
undertakers or the National Coal Board, or definition in the 
plan as a site for the purposes of such functions ; 

(3) authorisation for compulsory purchase by a special 
enactment ; 

(4) an order or scheme made by the Minister of Transport 
and Civil Aviation under the Trunk Roads Act, 1946, or the 
Special Roads Act, 1949, defining the land as part of a road 
or proposed road. 

Thus one of the commonest causes of unsaleability is 
not provided for, namely, the ordinary road improvement 
proposed on a road which is neither a trunk road nor a special 
motorway; such schemes are not normally included in 
development plans. How often does unsaleability result 
from the discovery in the course of negotiations that the 
highway authority have approved some improvement scheme 
that will ultimately require the demolition of the property ? 
One wonders whether the clause should be extended to any 
road improvement scheme disclosed by the highway authority 
as approved by them, and indeed also to any proposals of 
the kind referred to at (1) and (2) above disclosed by the local 
planning authority as approved by them though not yet 
included in an operative plan, for the hardship is just as 
great in such a case. 

In the case of road improvements, however, authorities 
will be encouraged to buy land in advance when the owner 
is in difficulties by the power given in cl. 36 to the Minister 
of Transport and Civil Aviation to make grants in respect of 
acquisitions in advance of requirements. 

Although, as mentioned, road improvement schemes are 
not normally shown in development plans, the boundaries 
of principal traffic roads on these plans often pass through 
properties, because planning authorities are required to show 
these diagrammatically by parallel lines a specified distance 
apart, quite irrespective of the existing physical boundaries 
or any improvement scheme—so that the road width shown 
on the plan is often not a true width or a true indication of 
anything proposed. There are some complicated and, in 
the writer’s view, impracticable provisions intended to deal 
with this, though it may be doubtful whether they do, in 
para. 4 of Sched. V. Briefly, an authority can object to the 
owner’s notice if they can show that the land in fact required 
for the road is not as shown on the development plan but is 
as shown on some more detailed plan under the 1946 or 1949 
Acts mentioned, or approval by the Minister of Transport 
and Civil Aviation under the Restriction of Ribbon Develop- 
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ment Act, 1935, which does not affect the property. Very 
few such detailed plans are, however, in existence, so that 
an authority might well have difficulty in objecting and might 
be placed in an unfair position. All that should be required 
is a certificate from the highway authority stating that the 
line shown on the development plan is diagrammatic only 
and stating the true improvement line (if any). This would 
make the property saleable without imposing on a highway 
authority an obligation to purchase a property they do not 
want. 

However, assuming the first two hurdles are overcome, the 
person concerned may claim unsaleability if he has made 
reasonable endeavours to sell and has been unable to sell 
except at a price substantially lower than might reasonably 
be expected but for the proposal, and he then serves his notice 
requiring acquisition of his land. The authority have two 
months to object on the grounds, apart from those mentioned 
above in connection with roads, that the requirements of the 
section are not fulfilled, and any objection is to be determined 
by the Lands Tribunal. If no objection is made, or the 
objection is dismissed by the tribunal, the authority are deemed 
to have served notice to treat, and acquisition and assessment 
of compensation proceed in the usual way, except that no 
compensation is to be paid for severance, except where 
a farmhouse is severed from agricultural land, or for 
disturbance. The owner may, if he wishes, withdraw from 
the acquisition up to the end of six weeks from the deter- 
mination of the compensation by the Lands Tribunal 
(Sched. V, para. 7). 

Conclusion 

This article has now dealt with all the principal provisions 
of the Bill, but it remains to mention that the Act is to come 
into actual operation one month after the day on which it is 
passed (cl. 45 (2)). If the reader who is interested will turn 
to the article on “‘ After Franks” at 102 Sov. J. 407 and 408, 
where the principal proposals in Captain Corfield’s original 
Bill are set out, he will find that many, but by no means all, 
of Captain Corfield’s proposals are included in the Government 
Bill. One of the principal omissions is, perhaps, the discre- 
tionary power which Captain Corfield sought for local 
authorities to make ex gratia payments to owners who had 
suffered hardship as a result of acquisitions between Ist July, 
1949, and the present, though one can well understand the 
difficulties of administering such a discrefion. 

By and large the Bill is one to be welcomed, though one 
can but regret the prolixity which now seems inseparable 
from compensation and town and country planning. 

R. N. D. H. 





Mr. D. J. Harpy has been appointed Custodian of Enemy 
Property for England in succession to Mr. S. H. Wallis, O.B.E., 
who is retiring from the public service. 


Sir ALAN Rose, K.C.M.G., Q.C., M.A., LL.B., formerly Chief 
Justice of Ceylon, has been appointed Chief Justice, Singapore. 


Mr. K. S. Stosy, Puisne Judge, British Guiana, has been 
appointed Chief Justice, Barbados, in succession to Mr.S.E.GomEs, 
who has been appointed Chief Justice of Trinidad and Tobago 


The following appointments are announced by the Colonial 
Office : Mr. G. K. J. AMACHREE, Senior Crown Counsel, Federation 
of Nigeria, to be Solicitor-General, Federation of Nigeria ; 
Mr. C. V. H. ArcHER, Puisne Judge, Trinidad, to be Federal 
Justice, the West Indies ; Mr. L. B. Fox, Crown Counsel, Jamaica, 
to be Resident Magistrate, Jamaica; Mr. K. F. Fuap, Resident 
Magistrate, Uganda, to be Crown Counsel, Uganda; Mr. A. L. G. 
HENRIQUES, Clerk of the Courts, Jamaica, to be Resident 
Magistrate, Jamaica; Mr. C. G. X. HENRIQUES, Commissioner 


3 


for Land Revision, British Honduras, to be Chief Justice, 
Windward and Leeward Islands; Mr. R. F. Louisy, Crown 
Counsel, Dominica, to be Resident Magistrate, Jamaica ; 
Mr. L. N. MBANEFO, Judge of the High Court, Eastern Nigeria, 
to be Federal Justice, Federation of Nigeria; Mr. J. E. Murray, 
Principal Officer, British Guiana, to be Deputy Registrar of 
Deeds, British Guiana; Mr. V. N. PARNELL, Clerk of the Courts, 
Jamaica, to be Crown Counsel, Jamaica ; Mr. T. PICKETT, Senior 
Resident Magistrate, Class II, Northern Rhodesia, to be Senior 
Resident Magistrate, Northern Rhodesia ; Mr. E. H. SAINSBURY, 
Legal Draftsman, Federation of Nigeria, to be Principal Legal 
Draftsman, Federation of Nigeria; Mr. W. B. Scott, District 
Magistrate, Ghana, to be Resident Magistrate, Northern 
Rhodesia; Mr. A. A. THompson, Deputy Registrar-General, 
Trinidad, to be Registrar-General, Trinidad; Mr. G. M. 
VANDERFUMP, Clerk of the Courts, Jamaica, to be Crown Counsel, 
Jamaica ; and Mr. P. WaTKIN-WILLIAMS, Puisne Judge, Trinidad, 
to be Puisne Judge, Sierra Leone. 
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Landlord and Tenant Notebook 


“* The Solicitors’ Journal ” 
Saturday, November 29, 1958 


DISREPAIR: LEAVE TO PROCEED 


No one would interpret the showman’s “ Roll, bowl or pitch ” 
as ‘‘ either roll and bowl, or pitch,” but the provisions of the 
Leasehold Property (Repairs) Act, 1938, s. 1 (5), are rather 
more complicated and gave rise, in Phillips v. Price [1958] 
3 W.L.R. 616; ante, p. 827, to the question whether the 
‘or’ which separates the last two of the five paragraphs of 
that subsection should or should not be understood to make 
alternatives of all five. 

The Act, as Lord Evershed, M.R., recently pointed out in 
Baker vy. Sims [1958] 3 W.L.R. 546; ante, p. 776, was passed 
with the object of protecting lessees of small properties 
against certain speculators (see p. 805, ante). When passed, it 
applied to covenants to repair houses of a rateable value of 
£100 or less, let for not less than twenty-one years of which 
five years or more remained; the Landlord and Tenant 
Act, 1954, s. 51, extended it to all tenancies, regardless of the 
rateable value of the property, held under leases for not 
less than seven years of which three years remain unexpired. 
The object is achieved by making covenants and conditions 
unenforceable unless leave of court be granted, and s. 1 (5) 
limits the power of the court to grant leave “‘ unless the lessor 
proves . . .” and then follow the five paragraphs. 


To be proved 


Of these, (a) is, shortly, that the immediate remedying of 
the breach is requisite for preventing substantial diminution 
in the value of the reversion, or that its value has been 
substantially diminished by the breach ; after a semi-colon, 
but no conjunction, comes (b), which is that immediate 
remedying is necessary in order to give effect to the purposes 
of an enactment, byelaw, etc., or to give effect to an order 
of court or requirement of an authority under an enactment, 
etc.; then, after another semi-colon, (c) if the lessee is not 
in occupation of the whole of the premises, that immediate 
remedying is required in the interests of the occupier of the 
whole or, part ; again a semi-colon, and then (d@) that the 
breach can be immediately remedied at an expense relatively 
small compared with what would be occasioned by post- 
ponement. It is at this point that we find a semi-colon 
and the word “or,’’ which is followed by “ (e) special 
circumstances which in the opinion of the court render it 
just and equitable that leave should be given.” 


The applicant in Phillips v. Price had bought, in 1954, 
the reversion to a lease of a slum tenement house, the lease 
then having eight years unexpired. In 1955 and 1956 he 
served Law of Property Act, s. 146, and Leasehold Property 
(Repairs) Act, 1938, notices on the lessee for the time being 
(the term was assigned in between) and they served counter- 
notices. He now sought leave to bring an action claiming 
damages from both assignor and assignee, and possession 
against the latter, and the respondents raised a preliminary 
point. It was, according to the statement of facts, that, in 
order to obtain leave, a lessor must satisfy the court under all 
the sub-paragraphs of the Leasehold Property (Repairs) Act, 
1938, s. 1 (5); but if this was what was pleaded, at the time 
of the hearing the respondents’ main contention was to 
argue that if the lessor could not bring himself within (e) he 
must prove all the other four. 


Grammar: absurdity 


As far as grammar was concerned, Harman, J., considered 
that there was much to be said for the argument that, there 
being no “or” between (a) and (b), between (b) and (c), 
and between (c) and (d), therefore the “or” between 
(d) and (e) might make (e) an alternative to all the preceding 
paragraphs. The learned judge even considered that there 
was force in the contention that as the restriction was expressed 
by “ Leave shall not be given unless the lessor proves” he 
was to prove them all. But the fact that (a) and (bd), for 
instance, each contained alternatives in themselves (prevention 
of, or actual, depreciation; purposes of an enactment, or 
purposes of complying with statutory order) went to show 
that each paragraph was meant to provide a category in 
itself. 

And what was really conclusive was that a landlord would 
in every case have to bring himself within (b), so that if no 
statute came into the picture there could never be leave to 
enforce rights. This would be so unjust that the learned 
judge declined, unless compelled to do so, to impute such an 
intention to the Legislature. 

It may be observed that (c) is limited to ‘‘ a case in which 
the lessee is not in occupation of the whole of the premises,” 
so that normally, if the point were sound, it would mean that 
a lessor who could not prove the “ special circumstances ” 
of (e) would not have to prove more than three other facts— 
the likelihood of their co-existing is indeed remote. 


What was proved 

The facts showed that repairs would cost, according to the 
applicant, £5,000; according to the respondents, £2,500 ; 
that the area in which the building was situated had been 
declared a clearance area, and a compulsory purchase order 
made under the Housing Act, 1957, s. 43. Evidence was 
given that the building had been erected in 1882, the flats 
being without bathrooms and without ventilated larders 
and badly arranged; but the learned judge was satisfied 
that no attempt had been made to keep the property in the 
state in which the tenant was bound to keep it. 


The clearance order 

On these findings, Harman, J., rejected a contention that 
site value only would be paid, and would be all that would 
have been payable if the repairing covenants had been 
observed. The contention was no doubt based on the pro- 
visions of s. 60 of and Sched. II to the Housing Act, 1957, which 
sharply distinguish between compensation payable for ‘ well- 
maintained houses’ and that payable for “unfit houses” ; 
but, the learned judge observed, the first of the matters to 
which, by s. 4 (1), regard is to be had in determining whether 
a house is unfit for human habitation is “ (a) Repair.” 
That is to say, according to the report of the judgment, 
Harman, J., referred to “‘ Repair’’ as the “ heading of the 
conditions’: this would not be accurate, and they do, 
in fact, include “ (h) facilities for storage . . . of food,” 
which might have covered the unventilated larders. But 
these are matters to which regard has to be had, and there 
was evidence to show that the lack of repair must have been 
a decisive factor, so that ‘‘ the value of the reversion had been 
substantially diminished by the breach”’ and condition (a) 
of the Leasehold Property (Repairs) Act, 1938, was satisfied. 
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Other grounds 


The learned judge also considered (4) and (c) and concluded 
that the one was not, the other was, satisfied. On (b), there 
was evidence that a number of things ought to be done in 
order that provisions of the Public Health (London) Act, 1936, 
might be complied with ; but none that those concerned with 
their enforcement had taken any action. But (c) was 
established largely because the state of affairs spoke for 
itself: the breaches of the repairing covenants included 
defects as a result of which water from water-closets on one 
floor flowed down into the flat below, and such breaches 
required immediate remedying in the interests of occupiers. 


Waiver: measure of damages 


Harman, J., considered that a plea of waiver could be 
ignored in these proceedings, in which the landlord asked 
merely for leave to proceed. The learned judge’s statement : 
‘“ The Act of 1938, so far as I can see, says nothing about 
forfeiture ; it speaks only of damages,’’ may sound rather 
startling when one considers that s. 1 (1) begins: ‘‘ Where 
a lessor serves on a lessee under subs. (1) of s. 146 of the Law 
of Property Act, 1925, a notice that relates to a breach of a 
covenant or agreement to keep or put in repair.”’ It is the 
second subsection which deals with the right to damages. 
But one will not quarrel with the ruling that whether the 
landlord had waived the breaches of covenants, and thus lost 
his right of re-entry, could not affect the exercise of the 
discretion to grant leave to proceed. 
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A plea that there was no damage to the reversion because 
the landlord would not lay out the money he recovered in 
doing repairs met with a similar fate; that is, Harman, J., 
did not take the line that that was a consideration which 
should not influence the decision on leave to proceed, but 
—as that decision depended on the truth of the allegation 
that the value of the reversion had been substantially 
diminished by the breach—considered the point, and held 
that the damage which was to be proved must make a 
substantial difference to the amount which would be paid 
for the property or the site. The plea appears to have been 
based on an exaggerated idea of the change brought about 
by the Landlord and Tenant Act, 1927, s. 18 (1), which, while 
it may have been aimed at landlords who recovered 
dilapidations as a contribution towards the cost of demolition 
and rebuilding, maintains diminution in the value of the 
reversion as a measure of damages. It is true that the 
subsection concludes with: “and in particular no damage 
shall be recovered . . . if it is shown that the premises, in 
whatever state of repair they might be, would at or shortly 
after the termination of the tenancy have been or be pulled 
down and one would have liked to find the 
effect of these words more fully discussed. Presumably it was 
thought that “the termination of the tenancy ’’ meant its 
natural termination; at the time of the compulsory order 
made in Phillips v. Price the lease still had some five years 


to run. 
R. B. 


HERE AND THERE 


THE NEW “ VICTORIANISM ” 


For a very long time our vision of Soviet Russia was a blood- 
boltered tyranny and slave-camp, a composite picture of the 
horrors of the French Revolution and its dictatorial aftermath. 
But time, like an ever-rolling stream, flows on and the human 
landscape changes, and gradually we have been becoming 
aware that the sequel even of revolution and dictatorship is 
not (for better or for worse) all that any of us might have 
imagined. From what we hear of the Soviet world there is 
abroad there a strong element of something for which it is 
hard to find any word except “ Victorianism.’’ There is 
deliberately propagated an earnest sense of moral purpose and 
of the virtues of industry. There is the serious, straight- 
forward approach to the arts. There is the confident, 
forward-looking belief in the unlimited possibilities for human 
happiness in the new wonders of industry and science. There 
is the faith in Progress. There is the sense of a beneficent 
imperial mission to lesser breeds without the law; although 
the actual word “ imperial ’’ is not used, the atmosphere of 
expanding influence is much the same. There is also the 
sublime trust in peace through strength. How well that great 
English nineteenth-century peace song, ‘‘ We don’t want to 
fight,” could be adapted to the present mood. You remember 
it—something like this : 


“ We don’t want to fight, 
But, by jingo, if we do, 
We've got the ships, we’ve got the men, 
And we’ve got the rockets too.” 


It is amusing to contrast this impression with that which 
returning travellers bring back from Warsaw of the French- 
men of Eastern Europe, the Poles, their restless, lively 


intellectual curiosity, their gaiety and love of entertainment 
and their appreciation of feminine elegance. The French 
were never Victorians. 


THE DRUNKEN COMRADE 


OF course (as you may suspect), Victorian moral earnestness 
and industry is not the whole picture by a long chalk. There 
is a great importance in being earnest if you want to get on, 
but the Soviet has other problems, and one of them is: 
What shall we do with the drunken comrade’? That problem 
and what the Russians are doing about it is not altogether 
without interest to ourselves, since in 1957 there was a rise of 
11 per cent. in the number of offences proved. This followed 
a similar rise in the previous year. It is true that the City 
of London’s figure of 397 convictions per 10,000 residents is 
one of those misleading frolics of statistics, because the resident 
population is very small and the working population very 
large, but Liverpool following with 81 convictions per 10,000 
has not the same mitigating explanation. Well, what do the 
Russians intend to do about it? There has been a certain 
righteous primness in the propaganda against the old 
traditional national sport of hard drinking, but Mr. Kruschev 
recently announced legislation which (if it is enforced) promises 
a common-sense remedy, a rule, so far as spirits are con- 
cerned, of “‘ one bar, one drink.’”’ Of course, the determined 
drinker will go to another bar. “Let him go,” says 
Mr. Kruschev. “If there are people who want five tots they 
will have to go to five bars. They will sober up as they go 
from one to the other.”” The notion of the five bars “ pub 
crawl’’ is eminently sensible, but it takes a good deal of 
tuthlessness to make the Russians law-abiding. 








856 [Vol. 102] 


RUSSIAN FOR “ TEDDY ” 


ANOTHER interesting lapse from high moral purpose is that 
the Russians share our problem of a juvenile crime-wave, 
complete with an indigenous species of Teddy Boy called 
“stilyagi,” from the Russian word for “style.” Their 
stylishness takes the form of narrow trousers, bright shirts, 
wide-shouldered jackets. They tend to be addicted to 
drunken assaults, and it is reported that the death penalty 
(mostly confined to political offences) is being extended 
to killers of that description. It is a very distressing 
phenomenon in a country which believed it had eliminated 
the economic and social basis of crime. Is there a Hogarth 
in the Union? He had better get busy on an up-to-date 
version of the decline and fall of the Idle Apprentice. Or 
perhaps that Victorian classic “Eric, or Little by Little” 
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might be translated and transposed to fit another social scene. 
Reared in the good influences of school and factory, the stilyagi 
start on the downward track with their taste for their curious 
clothes, which their mothers weakly encourage by 
“mutilating” their trousers. Then come Rock ’n’ Roll 
records illegally made from old X-ray plates. Another step 
and it is a decadent addiction to cocktails. Their restlessness 
is fostered by “‘ The Voice of America” on the radio. Their 
wages are no longer sufficient for their needs. Crime is the 
logical and necessary sequel and here they are, fully fledged 
gun and knife boys. The Russians with their wave of juvenile 
crime have their own pet diagnosis, as we have with ours. 
But, instead of being tempted to say ‘‘ Yah!” to each other, 
it would be interesting to inquire what it is we have in common 
that we produce such curiously similar phenomena. 


RICHARD Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’] 


Stamp Duty Anomalies 


Sir,—We read with interest your note on Stamp Duties on 
Short Leases in last week’s Current Topics. We fully subscribe 
to your recommendation that some stamp duty concessions 
should be made in this direction, but we are very much of 
opinion that there are many other anomalies and injustices in the 
Stamp Act, 1891, as amended from time to time, which call for 
urgent attention, and we should like to know whether other 
solicitors think the same. To mention only two. 

Is it not absurd that a lease for thirty-five years carries ad 
valorem duty at £2 per cent. whilst a lease for 354 years carries 
£12 per cent. duty ? It is becoming quite common practice on 
the first letting of new properties for the parties to bargain for 
a forty-two years lease, and £8 per cent. ad valorem can 
legitimately be saved by the simple expedient of having an 
immediate lease for twenty-one years and a reversionary lease 
for the remaining twenty-one years to cover the full term contem- 
plated. Our experience is that this two-lease method is becoming 
very common, and we are not certain whether a solicitor might 
not even be liable to his client in negligence if he failed to point 
out the possibility of this saving. 

Again, is it not absurd that the bond or covenant duty is 
chargeable upon the amount “ periodically payable ’’ instead of 
upon the annual sum? We recently had occasion to complete 
a rent-charge deed where had the duty been charged on the 
annual amount it would have amounted to about £4,500, but by 
the simple expedient of creating a daily rent-charge the duty was 
only £12 10s. 

We could instance many other anomalies, absurdities, and 
uncertainties of the present statutes applying to stamp duty. 
We find that the problems are becoming more and more trouble- 
some in daily practice, and we consider that it is high time some 


agitation was started to get the Government to revise the whole 
system of taxation in this particular field. It is founded mainly 
on an Act of Parliament nearly seventy years old, and is, in our 
opinion, completely out-dated. 
WARMINGTONS & TREVOR JONES. 
London, W.1. 


A Driving Fault ? 


Sir,—According to the author of an article in this week’s 
Municipal Journal, entitled ‘‘ Watch these common driving 
faults,’ the practice of overtaking on the near side is severely 
frowned upon in towns other than London, and particularly in 
the Midlands, and if an accident should happen in these towns, 
“the driver passing on the nearside would be held entirely at 
fault.’”” The author of the article then goes on to say that the 
vehicle being overtaken, or rather the driver of it, cannot be 
expected to anticipate such a happening before himself pulling 
over to the near side. 

As this is both contrary to common sense and the law, and 
conflicts with a recent decision of the Queen’s Bench Divisional 
Court where a taxi driver who crossed the path of a car overtaking 
him on the near side was held to have been guilty of “‘ at least, 
careless driving,’’ would it not be sensible for some steps to be 
taken to bring the true state of the law forcibly to the attention 
of all justices of the’ peace? If the author of the above referred 
to article is correct, then numerous magistrates’ courts are 
deciding cases before they hear, or give effect to, all the evidence. 

S. P. BEsT. 

Sturminster Newton, 

Dorset. 





GRAY’S INN 


Tuesday, 18th November, being the Grand Day of Michaelmas 
Term, 1958, the treasurer, Sir John Forster, K.B.E., O.C., and 
the masters of the bench entertained to dinner in Hall the 
following guests: His Excellency the American Ambassador 
(the Hon. John Hay Whitney, C.B.E.), the Treasurer of the 
Honourable Society of the Middle Temple (the most Hon. the 
Marquess of Reading, GOMG:, CBE. MC. OX.), the 
Chancellor of the Exchequer (the Rt. Hon. D. Heathcoat Amory, 
M.P.), the President of the Royal Academy (Sir Charles Wheeler, 
K.C.V.O., C.B.E.), the Treasurer of the Honourable Society of 
the Inner Temple (the Rt. Hon. Sir Patrick Spens, K.B.E., Q.C., 
M.P.), and the President of The Law Society (Mr. Leslie E. 
Peppiatt, M.C.). 

The benchers present in addition to the treasurer were: 
the Hon. Mr. Justice Hilbery, Mr. N. L. C. Macaskie, 0.C., the 
Very Rev. W. R. Matthews, K.C.V.O., Lord McNair, C.B.E., O.C. 


Sir Arthur Comyns Carr, Q.C., the Hon. Mr. Justice McNair, the 
Rt. Hon. Lord Justice Sellers, M.C., the Hon. Mr. Justice 
Barnard, the Rt. Hon. Sir Hartley Shawcross, Q.C., Mr. Henry 

Salt, Q.C., Sir Denis Gerrard, Mr. George Pollock, Q.C., the 
Rt. Hon. Sir Lionel Leach, Q.C., Mr. A. P. Marshall, Q.C., the 
Rt. Hon. J. Selwyn Lloyd, C.B.E., Q.C., Sir Edward Maufe, R.A., 
Mr. R. C. Vaughan, O.B.E., M.C., Q.C., Mr. G. W. Tookey, Q.C., 


Mr. J. Ramsay Willis, Q.C., Mr. David Karmel, Q.C., Mr. R. FE. 
Borneman, 9.C., Mr. Roy Wilson, Q.C., Mr. H. E. Francis, 
Professor C. J. Hamson, Sir Ivor Jennings, K.B.E., Q.C., 


Mr. Kenneth Johnston, Q.C., Mr. John Megaw, C.B.E., O.C., and 
the Under-Treasurer (Mr. O. Terry). 


The Rt. Hon. John George Diefenbaker, 0.C., Prime Minister 
of Canada, has been elected an Honorary Master of the Bench of 
Gray’s Inn. 
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NOTES OF CASES 


The Notes of Cases in this issue ere 
Council of Lew Reporting, and full reports 


blished by arrangement with the 
ul be found in the Weekly Law Reports. 


Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


PRIVY COUNCIL: WITHDRAWAL OF APPEARANCE 
Hasham v. Zenab 
Lord Tucker, Lord Cohen, the Rt. Hon. L. M. D. de Silva 
5th November, 1958 


The Judicial Committee Rules, 1925, and also those of 1957, 
contain no express provision for the withdrawal of appearance. 

A petitioner, after her solicitors had entered an appearance in 
her appeal (which appearance they had later purported to 
withdraw), had subsequently instructed new solicitors who did 
not take the steps prescribed by r. 86, and, in particular, did not 
amend the appearance. Thereafter the petitioner’s appeal was 
purported to be dismissed under r. 34 for want of prosecution, 
and a petition to restore it was dismissed by the board, before 
whom the point had not been raised that the rules contained no 
provision for the withdrawal of appearances. On a further 
petition for an order of the board that the appeal was still pending, 
the question as to withdrawal of appearance was argued, and the 
board made an order declaring that, ‘‘ notwithstanding the order 
made . . . dismissing the petitioner’s application for leave to 
restore, and notwithstanding all or any other matters or steps 
that may have occurred or been taken the appearance entered 
by [the original solicitors] still stands as an effective appearance, 
and that the appeal is still pending; and that the period 
prescribed by r. 22 be extended until ten days from the date of 
Her Majesty’s order herein, and that there be no order as to the 
costs of this petition.” 

APPEARANCES: D. N. Pritt, Q.C. and A. Campbell (Theodore 
Goddard & Co.); Dingle Foot, Q.C., and T. O. Kellock (Herbert 
Oppenheimer, Nathan & Vandyh). 

[Reported by Cuartes CLayton, Esq., Barrister-at-Law] [1 W.L.R. 1214 


Court of Appeal 


RATING: SOCIAL WELFARE: FRIENDLY SOCIETY 


Independent Order of Oddfellows Manchester Unity 
Friendly Society v. Manchester Corporation 


Lord Evershed, M.R., Sellers and Pearce, L.JJ. 
16th October, 1958 


Appeal from Divisional Court ({1957] 1 W.L.R. 1059; 101 
Sot. J. 834). 

The Independent Order of Oddfellows Manchester Unity 
Friendly Society appealed to quarter sessions against an assess- 
ment to rates made by the Manchester Corporation in respect of 
a hereditament occupied by the society in Grosvenor Street, 
Manchester, on the ground that the society was entitled to the 
relief afforded by s. 8 (2) of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, as being an organisation 
not established or conducted for profit, and that the main objects 
of the society were concerned with the advancement of social 
welfare. The objects of the society as set out in its rules were 
to provide by entrance fees, contributions, fines, donations, etc., 
for insuring a sum of money to be paid on the death of a member 
to the member’s wife or husband or various members of the 
member’s family ; insuring against sickness or other infirmity ; 
providing endowment of members, convalescent treatment and 
convalescent homes. A member who would otherwise be entitled 
as of right to payment of benefit under the rules could suffer 
suspension of benefit for misconduct, and the right to receive 
these contractual benefits was conditional on payment of contribu- 
tions having been made in accordance with the rules. After 
payment of these benefits the lodges were given power to 
appropriate surplus to providing discretionary benefits. Normally 
there was a substantial surplus available for appropriation 
and it had been appropriated, inter alia, to providing 
additional benefits for members and other persons of the class 
qualified under the rules to receive contractual benefits. The 
procedure for the admission of members to the society included a 
ceremonial initiation administered with the object of preserving 


the traditions of the society as a fraternity. Quarter sessions 
decided in favour of the society, but on appeal the Divisional Court 
held, applying National Deposit Friendly Society Trustees v. Skegness 
Urban District Council [1957] 3 W.L.R. 550; 101 Sor. J. 664 
(affirmed [1958] 3 W.L.R. 172; ante, p. 526) that the society’s 
main objects did not come within s. 8 (1) of the Act of 1955. 
The society appealed. 

PEARCE, L.J. (delivering the first judgment), said that in the 
National Deposit case the House of Lords had held that that 
society did not come within s. 8 because it was established 
entirely for the common benefit of its members and lacked the 
necessary element of altruism or public benefit. There were 
material differences between the two societies. The benefits of 
the Oddfellows Society extended to members’ families and 
dependants ; the funds were not confined to compulsory contri- 
butions and there was an element of discretionary benevolence 
over and above the actuarial contractual benefits. The appellants 
had stressed that the main objects were the relief of members 
and their families in sickness, poverty, distress or old age, and 
that these objects were all to the advancement of social welfare. 
There was also the element of fraternity. Although the objects 
were achieved by a system of mutual insurance it was said for 
the appellants that that was only the means to the end which was 
fraternal and benevolent. Reliance was placed on Derbyshire 
Miners’ Welfare Committee v. Skegness Urban District Council 
[1958] 1 Q.B. 298 and on In re Buck [1896] 2 Ch. 727. His 
lordship did not accept that submission. The words 
““advancement of social welfare’’ connoted something less 
material than the mere distribution of money or money’s worth, 
as Lord Evershed, M.R., had pointed out in General Nursing 
Council for England and Wales v. St. Marylebone Borough Council 
[1958] 1 Ch. 421. Although the objects of the society included 
benevolent and discretionary succour to members and _ their 
families according to their need and the instilling into members 
of a fraternal feeling beyond the mere mutuality of a financial 
interest in one another, it was doubtful whether these were main 
objects of the society ; the main and dominant object was the 
mutual insurance of the members and the benefits to which they 
were entitled as of right, not as the means to a benevolent end 
but as the end itself. That was not an object which was con- 
cerned with the advancement of social welfare within s. 8 of the 
Act of 1955, and, accordingly, the society did not qualify for 
relief. 

Lorp EvERSHED, M.R., and SELLERS, L.J., agreed. 

APPEARANCES: Siy Andrew Clark, Q.C., and C. N. Glidewell 
(Forsyte, Kerman & Phillips, for John Gorna & Co., Manchester) ; 
G. D. Squibb, O.C., and F. P. Hinchliffe (Shaype, Pritchard & Co., 
for Philip B. Dingle, Town Clerk, Manchester). 


[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 1171 


Chancery Division 


WILL: CONDITION PRECEDENT : BEQUESTS ON 
MARRIAGE WITH “A PERSON OF THE JEWISH 
RACE ” 


In re Tarnpolsk, deceased; Barclays Bank, Ltd. v. Hyer 
and Others 


Danckwerts, J. 23rd October, 1958 


Adjourned summons. 


A testator by his will made bequests to his grandchildren on 
their marriage. He defined marriage as meaning ‘“ marry 
according to the rites of the Jewish faith a person of the Jewish 
race and religion. . .”” By this summons the court was asked 
to determine whether on the true construction of the will of the 
testator those legacies were valid bequests or were void for 
uncertainty. 

DANCKWERTS, J., said that the question was whether those 
provisions, which were plainly either conditions precedent or 
qualifications on which certain sums of money might be payable 
to grandsons or granddaughters, were valid and effective. He 
found great difficulty in seeing what exactly ‘‘a person of 
Jewish race’ was and the passage in the speech of Lord Romer 
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CITY OF LONDON 


CHAMBERLAIN & WILLOWS, 23 Moorgate and 
58 Coleman Street, E.C.2. Tel. METropolitan 8001/8. 


DEBENHAM, TEWSON & CHINNOCKS, 8 Telegraph 
Street, Moorgate, E.C.2. Tel. Monarch 5962 (Private 
branch exchange). 

DRON & WRIGHT, 17 Coleman Street, Moorgate, 
E.C.2. Tel. MONarch 6946 (PBX). 

ELLIS (RICHARD) & SON, Chartered Surveyors, 165 
Fenchurch Street, £.C.3. Est. 1773. Tel. MINcing 
Lane 42 

GOOCH & "WAGSTAFF, Chartered Surveyors, 3 & 4 
Old Jewry, E.C.2. Tel. Metropolitan 9444. 

HICKLENTON & PHILLIPS, Specialists in Valuation of 
Jewels and Silver for probate or purchase 90 Cheapside, 
E.C.2. METropolitan 8441. 

KING & CO., Chartered Surveyors, Factory Valuers and 
Agents, 7! Bishopsgate, E.C.2. Tel. LONdon Wall 720! 
(5 lines). See also North London. 

MATTHEWS & GOODMAN, Chartered Surveyors, 
35 Bucklersbury, E.C.4. Tel. CiTy 5627. 

MOORE, C. C. & T., Chartered Surveyors, 13 Lim 
Street, E.C.3 (Established 1820). Tel. MAN 0335/7. 

SLATER & ANDREWS, Chartered Surveyors, Building Sur- 


wee ¥ ee Auctioneers, 31 Throgmorton Street, 
Tel. MONarch 7585/6. 


NORTH LONDON 

ALFRED SLINN & CO. (Est. "eC rs Hill Broadway, 
N.10. Tel. TUD 1212, 2004, 9 

BARBER & MOORE, Sr = Stoke Newington 
Road, N.16. Tel. CLissold 2143/4. 

KING & CO., Chartered Surveyors, 725 Green Lanes, N.2!. 
Tel. LABurnum 1137 (4 lines). See also City of London, 

NEWBON & SHEPHARD, Auctioneers, Surveyors and 
Estate Agents, 274/5 Upper Street, Islington, N.!. 
Tel. Canonbury 1800 

PERRY & SEYMOUR, Surveyors, Valuers and Estate 

ents, 6 Stoke Newington Road, N./I6. Tel. 
CLissold 6611/2. 

ROBERT TIDEY & SON, 3 Pentonville Road, N.!- 
Tel. Terminus 7203/4. Established 1873. 

STURT & TIVENDALE, F.R.I.C.S., F.A.1., 1261 High 
Road, Whetstone, N.20. HiL 3331/2 and at Highgate, 
N.6, and Muswell Hill, N.10. 

WARD, SAUNDERS & CO., 298/299 Upper Street, 
Islington, N.1. Tel. Can 2487/8/9. 


NORTH-EAST LONDON 


WM. STEVENS & SON, 5 Dalston Lane, E.8. Auctioneers 
and Surveyors. Est. 1869. Tel. Clissold 1802. Also 
at Brondesbury, N.W.6, and Edgware. 


NORTH-WEST LONDON 
ANDREWS, PHILIP & CO., F.R.I.C.S., Chartered 
hy ee 275 Willesden Lane, N.W.2. Tel. Willesden 


T. B. WESTACOTT & SONS, Surveyors, Valuers and 
Auctioneers 74 Camden Road, N.W.!. Tel. GULliver 
3331/2. And at Strand Tel. TEMple Bar 8525. 


LONDON 


SOUTH-EAST LONDON 


BLAKE & DANNATT rd 1875) Chartered Surveyors. 
R. Jackson, F.R.I.C.S., F.A.l.. George Dannatt, 
F.R.I.C.S., F.A.l., 18 Nelson Road, S.E.10. Tel. 
GREenwich 0593/0560. 

EASTMAN BROS., Estate Agents & Valuers, 280 Kirkdale, 
S.E.26. Tel. SYD 6601. 

FURLONG (H. J.) & SONS, Surveyors, Auctioneers and 
Valuers, 9 Wellington Street, Woolwich. Tel. 1467/8. 
And at Eltham, S.E.9, and branches. 

HUMPHREYS, SKITT & CO. in. 1793), 205 Greenwich 
High Road, S.E.10. GRE 1102/3. 

LANG, ROBERT J., LTD. (R. D. Lang, F.R.I.C.S., F.A.1.) 
2. H. Peroux, F.A.L.P.A.), Auctioneers and Surveyors, 

Thomas Street, Woolwich, S.£.18. WOO 6787/8/9. 
| Central Parade, Catford, S.£.6. HIT 6367/8. Est. 1907. 

NOYS & HOWES, F.A.L.P.A., 4 Sydenham Road, S.E.26, 
and 137 Anerley Road, S.E.20. Tel. Syd 5173, 6293 
and 4742. 

PEARSONS, Chartered Surveyors, 1189/19 Stanstead 
Road, Forest Hill, $.£.23. Tel. FOR 1133/6. 

C. H. & J. W. WILLMOTT (Est. 1856), tim 7 Sur- 
veyors & Valuers, 273 Scovell Road, S.E.1, HOP 1782. 


SOUTH-WEST LONDON 


ACLAND & CO., Estate Agents, Surveyors and Valuers. 
Rents collected. 193 New King’s Road, S.W.6. Tel. 
REN. 1368/9 & 2317. Also at Richmond, Surrey (q.v.). 

BERRYMAN & CO., Auctioneers, etc., 102 Brompton 
Road, $.W.3. Tel. Ken 5245 (5 lines). 

CALLOW & CO. (Estab. 1845), | Leigham Court Road, 
Streatham, S.W.16. Tel. STR 0185/6 & STR 5252. 
EVE, H. BRIAN, F.R.I.C.S., Specialists in Rating and 
Compensation, 109/110 Jermyn Street, S.W.!. Tel. 

WHitehall 9171. 

FINCH & CO., F.R.I.C.S., F.A.l., 187 Kingston Road, 
Wimbledon. Tel. LIB 3345. And Clapham, S.W.4. 

W. HALLETT & CO. (Est. 1869), Surveyors, Valuers and 
Estate Managers (L. J. Nixon, A.R.1.C.S., Chartered 
Surveyor, A. R. Nixon, A.A.L.P.A.), 6 Royal Parade, 
Kew Gardens, Richmond. Tel. RiChmond 1034 and 5950. 

Cc. ERNEST MANEY, F.A.!. F.V.I., | Cavendish Parade, 
South Side, Clapham, S.W.4. Tul 4414 

TAYLOR, A. W., & CO., Chartered Surveyors, Valuers, 
Auctioneers and Estate Agents, 159 Putney High 
Street, S.W.15. Tel. Putney 0034 (3 lines). Est. 1883. 

WATSON & EWEN (Est. 1896), 366 Streatham High 
Road, S.W.16 (F.R.I.C.S., F.A.1.). Tel. Streatham 0232 
and 4788. 

WILLIAM WILLETT, LTD., Auctioneers and Estate 
Agents, Sloane Square, S.W.!. Tel. Sloane 8141. Also 
at 146 Gloucester Road, S.W.7. Tel. Frobisher 2238. 
And 12 Adeline Place W.C.!. Tel. Museum 5565. 

HAROLD WILLIAMS & PARTNERS, Chartered Surveyors, 
Valuers, Chartered Auctioneers and Estate Agents, 
70 Victoria Street, S.W.1!. Tel. Victoria 2893. And at 
80 High Street, Croydon. Tel. Croydon 1931. 

YORK & JONES, Office & Business Premises Specialists, 
11 Palmer Street, S.W.1. Tel. ABB 1181/4. 


EAST LONDON 


ANSTEYS (Est. 1878), Chartered Surveyors, Auctioneers, 
and Valuers, 511 Barking Road, Plaistow, E.13. Tel 
Grangew 308. 

H. J. BLISS & SONS (es 1816), 162/4 Bethnal Green Road, 
E.2. Tel. BIS 4818/9. 

BROWN & EWIN, nene Auctioneers and Estate 
Agents, 218 East India Dock Road, E.14. Tel. East 3872. 

CLARKSON & PARTNERS, Chartered Surveyors and 
Estate Agents, 223 East India Dock Road, E.14. Tel. 
aoe, aaa 1357/8 And 23 Billiter Street, E.C.3. Tel. 
ROYal 

MOORE, ce if & T., Chartered Surveyors, 33 Mile End 
Road, E.!. City Office 13 Lime Street, E.C.3. Tel. 
MAN 0335/7. 

C. C. TAYLOR & SON, Auctioneers, Surveyors & Estate 
Managers. Est. 130 years. 232 Whitechapel Rd., E.!. 
Tel. BIS 7379. 


WEST-CENTRAL LONDON 


BUCKLAND & SONS, 4 Bloomsbu Square, W.C.|!. 

ia 0013/4. Also at Windsor, Slough and 
eadin 

E. A. SHAW & PARTNERS (Est. 1899), Surveyors and 

Valuers, 19 and 20 Bow Street, W.C.2. Tel. COV 2255. 


WEST END LONDON 


ALLEN, LESLEY & CO., 68 Berwick Street, Oxford Street, 
W.1. Estate Agents, Surveyors and Valuers. Inventories 
for probate, etc. GER 1306/2119. 

DRIVERS, JONAS & CO., Chartered Surveyors, Land 
Agents and Auctioneers, 32 Hertford Street, W.!. 
Tel. GROsvenor 8857. 

DOUGLAS KERSHAW & CO. (Albert E. Berger, F.A.I.), 
12 Hanover Street, W.1. Tel. Mayfair 4928/9, 3404. 
HERRING, SON & DAW (incorporating Arthur F. 
Bourdas), Ratin — Valuers and Town Planning 
Consultants, BS James’s Square, S.W.I. Tel. 

TRAfalgar 4121. 

MULLETT, BOOKER & CO., Estate Agents, Auctioneers, 

Surveyors and Valuers, 23 Albion treet, Hyde Park, 


2 
WEST LONDON 


ALLEN & NORRIS, LTD., Estate Agents, Valuers and 
Surveyors, 190 Fulham Palace Road, W.6. Tel. 
Ful 7817/8/9. 

CHESTERTON & SONS, Chartered Surveyors, 
oweemnngge and Estate Agents, 116 Kensington High 
Street, W.8. Tel. Western 1234. 

COLE, “HICKS & CHILVERS, Surveyors, etc., Helena 
Chambers, 42 The Broadway, aling, W.5S. Tel. 
Eal 4014/5. 

COOKES & BURRELL, Chartered Auctioneers and 
Estate Agents, Surveyors and Valuers, West Kensington, 
W.14. Tel. FULham a 

DUNPHY & SON rs haces Auctioneers, 
162 Goldhawk Road, W.12. Tel. SHE 2224/6. 

FARNHAM & COIGLEY, Chartered Surveyors & Estate 

ents, 9 Kensington Church Street, W.8. Tel. 
EStern 0042. 

GEO. WESTON, F.A.I., Auctioneers, Estate Agents, 
Valuers, Surveyors, 10 ‘Sutherland Avenue, Paddington, 
W.9. Tel. Cun 7217 (5 lines). 

C. H. & J. W. WILLMOTT (Est. 1856), Auctioneers, Sur- 
veyors & Valuers, 65 Goldhawk Road, W.12. SHE 4444. 
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Blackheath and Sidcup.—DYER, SON & CREASEY, 
Chartered Surveyors, 22 Tranquil Vale, S.E.3 and 
111 Station Road, Sidcup. 

Brentford (for West London and West Middiesex).— 
LINNEY, MATTHEWS & CO., (C. A. Naylor, F.A.I., 
F.A.L.P.A., F.V.1.). Chartered Auctioneers and Estate 
Agents, Valuers, 112 High Street, Brentford. Tel. 
Ealing 8374/1799. 

Chiswick and Bedford Park.—TYSER, GREENWOOD 
& CO., 386 High Road. H. Norman Harding, F.R.1. ¥ 5. 
F.A.I., Ernest J. Griffen, F.A.l., G. S. Bradley, EAI. 
Est. 1873. Tel. Chiswick 7022/3/4. 

cet Ealing Common and District. JONES & co., 

Chartered Auctioneers — Estate “rye adi. 

Ealing Common Station, W.5. Tel. ACO 5006 (3 lines). 
—s Hanwell and District.—P. CHASE GARDENER 
CO., Auctioneers, Surveyors, Valuers and Estate 

ents, on. Uxbridge Road, Hanwell, W.7. Tel. 


Ling 19 
East Ham.—HAMLETTS’ (LEWIS J. HAMLETT, 
F.R.1.C.S.), 764 Barking Road, Plaistow, E.13, Surveyors 
and Estate Agents. Est. 1893 Tel. Grangewood 46. 
East S' Barnes and Richmond.—C. & E. Melville 
John A. Knowlton, F.R.1.C.S.), 233 Fed Richmond 
edn TP EA ERIS PA SS Race 
tation 
Tel. EDG 0123/4. 

Finchley.—E. 7 LLOYD, 336 Regents Park Road, N.3. 
Tel. Finchley 62: 
Finchley and and Barnet.—SPARROW & SON, Auctioneers, 
Surv and Valuers, 315 Ballards Lane, N.12. Ese. 1874. 

Tel. HIL 5252/3. 
Hammersmith.—MORTON & WATERS, 310 Kin 
Street. Valuations, Surveys. Estates Managed. a 
Riverside 1060 and 4567. 


Please mention “ 


THE SOLIcIToRS’ JOURNAL ” 


Harrow.—E. BECKETT, F.A.I., Surveyor, Chartered 
Auctioneer and Estate Agent, 7 College Road, Harrow. 
Tel. Harrow 5216. And at Sudbury, Wembley and 
North Harrow. 

Harrow.—CORBETT ALTMAN & CO., A.R.1.C.S., A.A.L., 
40 College Road, Harrow. Tel. 6222. Also Rating, 
Compensation and Planning Surveyors 

Harrow.—P. N. DEWE 4 CO. (P. N. Dewe, F.A.L.P.A. 
J. Ferrari, A.R.I.C.S., A.A.l., M.R.San.I., J. Cosgrave, 
A.R.1.C.S.), 42 College Road. * Tel. 4288/90. Associated 
offices at Eastcote (Furniture Sale Rooms), Hillingdon 
and Aylesbury. 

Hendon.—-DOUGLAS MARTIN & PARTNERS, LTD. 
—Douglas Martin, F.A.L.P.A., F.V.A.; Bernard Roach, 
F.A.L.P.A.; Jeffrey Lorenz, F.V.A.; John Sanders, 
F.V.A.; Alan Pritchard, A.V.A., Auctioneers, Surveyors, 
etc., Hendon Central Tube Station, N.W.4. Tel. 
HEN 6333. 

Hendon.—M. E. NEAL & SON, 102 Brent Street, N.W.4. 
Tel. Hendon 6123. Established 1919. 

Hendon and Colindale-—HOWARD & MANNING 
(G. E. Manning, F.A.L.P.A., hee Auctioneers, Sur- 
veyors and Valuers, 218 The Broadway, West Hendon, 
N.W.9. Tel. Hendon 7686/8 and at Northwood Hills, 
Middx. Tel. Northwood 2215/6. 

Ilford.—RANDALLS, F.R.1.C.S., Chartered Surveyors and 
Auctioneers (Established 1884), 67 Cranbrook Road. 
Tel. iLFord 2201 (3 lines). 

ag eer f €& LEVI & CO., F.A.L.P.A., 

uctioneers and Surveyors, 760 Lea Bridge Road, 
Leyton, E.17. Tel. Leytonstone 4423/4424. 


veyron ene nquetpennnnee®. CHEKE & CO., 252 High 
E.10. Tel. Leytonstone 7733/4. 
(continued on p. xiii) 


Leytonstone.—-COMPTON GUY, Est. 1899, Auctioneers, 
urveyors and Valuers, 55 Harrington Road. Tel. 
Ley 1123. And at | Cambridge Park, Wanstead. 
Tel. Wan 5148; 13 The Broadway, Woodford Green. 
Tel. Buc 0464. 
Leytonstone.—PETTY, SON & PRESTWICH, F.A.I., 
hartered Auctioneers and Estate Agents, 682 High 
Road, Leytonstone, E.1!. Tel. LEY 1194/5 and at 
Wanstead and South Woodford. 
Mill +ill.—COSWAY ESTATE OFFICES, _ The 
Broadway, N.W.7. Tel. Mill Hill 2422/3422/2 


i so & CO., F.A.1., Surveyors, eareves 
Auctioneers and Estate ‘Agents, 153 Upper Richmond 
Road, S.W.15. Tel. Putney 6249/6617. 


South Norwood.—R. L. COURCIER, Estate Agent, 
Surveyor, Valuer, 4 and 6 Station Road, S.E.25. Tel. 
LiVingstone 3737. 

Stanmore.—GLOVER of STANMORE, F.V.I., The 
Broadway (and at Station). Grimsdyke 2241 (5 lines). 


Tottenham.—HILLYER & HILLYER (A. Murphy, F.A.I., 
F.V.A.), Auctioneers, Surveyors, Valuers and Estate 
— ers, 270/2 West Green Road, N.I5. Tel. 

3464 (3 — 

enema —- , Battersea and S.W. 
Area.—MOR TON CHES, — Auctioneer 
and Valuer, House and Estate 92 Eas Hill, 
Wandsworth, S.W.18. Tel. VANdy' 4166/4167. 


Wood Green—WOOD & LOACH, Chartered 
Auctioneers and Estate Ce Surveyors and Valuers. 
723 Lordship Lane, N (Adjacent Eastern National 
Bus Station, close to Wood Green Tube Station). Tel. 
Bowes Park 1632. 
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in Clayton v. Ramsden [1943] A.C. 320, at p. 333, showed the 
difficulties with which anybody was faced in trying to decide 
whether that qualification had been satisfied. Lord Romer 
was there referring to the condition subsequent which was to be 
found in the will in Clayton v. Ramsden, but it seemed to him 
that the same difficulties applied where there was a qualification 
and one could not say what was the qualification. In that 
situation one could not give sufficient meaning to the words 
used by the testator so as to say that here was a qualification 
which in any given case had been fulfilled, and the result of 
that must, in his view, be that the qualification was void, and 
that nobody could satisfy the terms of the gift. He declared 
that the bequests were void for uncertainty. 
APPEARANCES: Mark Cockle (Teff & Teff) ; Kenneth Elphinstone 
(Bulcraig & Davis); A. J. Balcombe (M. Landy). 
[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 1157 


TOWN AND COUNTRY PLANNING: PLANNING 
PERMISSION SUBJECT TO CONDITIONS : WHETHER 
CONDITIONS ULTRA VIRES 


Fawcett Properties, Ltd. v. Buckingham County 
Council 


Roxburgh, J. 29th October, 1958 


Action. 


On 5th December, 1952, the Buckingham County Council, 
acting under s. 14 of the Town and Country Planning Act, 1947, 
granted to the plaintiffs’ predecessor in title permission to develop 
an area of land by building thereon a pair of semi-detached 
cottages subject to a condition that ‘the occupation of the 
houses shall be limited to persons whose employment or latest 
employment is or was employment in agriculture as defined by 
s. 119 (1) of the Town and Country Planning Act, 1947, or in 
forestry, or in an industry mainly dependent upon agriculture 
and including also the dependants of such persons as aforesaid.”’ 
The document added : ‘‘ The reasons for imposing such conditions 
are because the council would not be prepared to permit the 
erection of dwelling-houses on this site unconnected with the use 
of the adjoining land for agriculture or similar purposes.’’ The 
approval was registered as a local land charge. The property 
was within the metropolitan green belt, but there was no develop- 
ment plan yet in operation, although one was being prepared. 
The plaintiffs, who acquired the freehold in 1956, wished to put 
in occupation persons whose employment was not so covered 
by the condition. They therefore sought a declaration that the 
condition was ultra vires the county council, and, alternatively, 
that it was void for uncertainty. 

ROXBURGH, J., said that the words “ subject to such conditions 
as they think fit ’’ in s. 14 (1) of the Act of 1947 meant such 
conditions as the local planning authority thought fit having 
regard to local planning considerations. ‘Therefore, the question 
was whether the condition could possibly be one which could 
have been imposed solely with regard to local planning considera- 
tions. Although ‘‘ dependants ’’ was not void for uncertainty, 
it was extremely ambiguous and one which it was not fair to 
put into a condition of this sort. Likewise, even if the phrase 
“in an industry mainly dependent on agriculture ’’ was not 
void for uncertainty, it was a wholly unreasonable clause to 
put into a condition of this sort which was in relation to farm 
workers’ cottages. Therefore, this condition was ultra vires 
as not fairly and reasonably relating to any local planning 
conditions. Declaration accordingly. 

APPEARANCES: RR. E. Megarry, Q.C., and C. F. Fletcher- 
Cooke, Q.C. (A. L. Philips & Co.); J. P. Widgery, Q.C., and 
Alan Fletcher (Sharpe, Pritchard & Co., for R. E. Millard, 
Aylesbury). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1161 


WILL: REMUNERATION FOR TRUSTEE AND 
SOLICITOR: ATTESTING WITNESS SUBSEQUENTLY 


APPOINTED TRUSTEE 


In re Royce’s Will Trusts; Tildesley v. Tildesley and 
Others 


Wynn Parry, J. 5th November, 1958 
Adjourned summons. 


A testator by cl. 16 of his will provided that ‘‘ if and so long 
as my trustees are retaining any part of the trust fund [his 
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residuary estate] and receiving and applying the income ”’ they 
were entitled to pay themselves 5 per cent. of the income thereof 
“to be equally divided between them by way of remuneration 
for their services...’ By cl. 17 he provided that ‘any person 
who may for the time being be an executor or a trustee of my will 
and who may be a solicitor shall be entitled to charge and shall 
be paid out of my estate for his services in the same manner as 
though not being an executor or trustee he had been employed 
by my executors or trustees to render such services . ’ One 
of the trustees died after the death of the testator and after the 
will had been proved ; the surviving trustee appointed a solicitor 
who had attested the will to be a trustee in the place of the trustee 
who had died. 

Wynn Parry, J., said that, having regard to the circumstance 
that the solicitor attested the will, was he, on becoming a trustee, 
entitled to receive remuneration under cl. 16 and to make pro- 
fessional charges under cl. 17 or was the circumstance that he 
attested the will fatal to his right to receive any benefit under 
either of those clauses? The question really turned on s. 15 
of the Wills Act, 1837. This raised a short, but difficult, question 
of the language of the section. Had one who attested the will 
although he was not in the class which had any beneficial interest 
either when the will was attested or proved—any right, if he 
afterwards entered a class defined by the will, to take the benefits 
which the provisions of the will sought to confer on that class ? 
He came to the conclusion that the only safe view to adopt was 
that if a man attested a will he should not in any way be enabled 
to take any benefit under that will—not even if he only entered 
a class intended to benefit by the will after the will had been 
proved. Other minds might take quite a different view because 
there was a great deal to be said for the argument put forward 
to the contrary, but he thought that it would necessarily in many 
cases lead to uncertainty and it might, in certain cases, lead to 
collusion. He would declare that the solicitor was not entitled 
either to receive remuneration for his services under cl. 16, or to 
charge for professional remuneration under cl. 17. 

APPEARANCES: H. E. Francis (Jaques & Co.); Raymond 
Walton (Callingham, Griffith & Bate); E. I. Goulding (Jaques 
and Co.) ; Denys Buckley (Treasury Solicitor). 


[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [3 W.L.R. 676 


Queen’s Bench Division 


RATING: SOCIAL WELFARE: UNION TO 
ENCOURAGE WORKING MEN TO FORM 
CLUBS: CONVALESCENT HOME 
Working Men’s Club and Institute Union, Ltd. v. Swansea 
Corporation 
Lord Parker, C.J., Cassels and Streatfeild, JJ. 17th October, 1958 

Case stated. . 

An organisation (the union) was formed in 1862 to encourage 
working men to band together and form working men’s clubs. 
The members of the union were distinguished patrons whose aim 
was that the working men should be raised by their own 
endeavours. The union was incorporated in 1889. In 1890, 
384 clubs were members of the union; in 1925 the numbér had 
risen to 2,469 and in 1955 to 3,420. The objects of the union 
as set out in r. 2 of the union’s rules were: ‘ To carry on the 
business of general advisers, teachers of the doctrine of association 
for social or ameliorative purposes .. .’’ At the present time, 
the main activity of the union consisted of helping clubs which 
had already been formed and become members. The union 
owned a number of convalescent homes used by the members of 
the member clubs. The union appealed against the rating 
assessment in respect of one of their convalescent homes claiming 
that they were entitled to relief under s. 8 (1) (a) of the Rating 
and Valuation (Miscellaneous Provisions) Act, 1955, as “ an 
organisation . . . which is not established or conducted for profit 
and whose main objects... are... concerned with the 
advancement of . . . social welfare.’’ The deputy recorder held 
that the union was not established or conducted for profit, but 
that its main object was not concerned with the advancement of 
social welfare. The union appealed. 

Lorp ParKER, C.J., said that the first question was whether 
the union was established or conducted for profit. That it made 
profits was clear, but the fact that an organisation made profits 
was not the question to be considered. Everything that Lord 
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Denning said in that connection in National Deposit Friendly 
Society Trustees v. Skegness Urban District Council [1958] 3 W.L.R. 
172, at p. 187; ante, p. 526, applied. His lordship agreed with 
the deputy recorder’s finding that the union was not established 
for profit. The next question was whether its main object was 
the advancement of social welfare. It was clear that the member 
clubs themselves could not come within those words. But the 
position of the union, the central organisation, gave his lordship 
considerable doubt. If, of course, member clubs which had 
formed over a period of years decided to band together for their 
own advantage and form a central organisation which would 
assist them or benefit them, the central body could not qualify 
for relief, but that was not the present case. The union in 1862 
set out to encourage the working man to form working men’s 
clubs, and that would fall fairly and squarely within the words 
“advancement of social welfare.’’ But the matter did not rest 
there because that activity had now rather fallen into the back- 
ground, and the main activity consisted of helping the clubs 
already formed. The proper approach was to consider, first, 
the written constitution and the objects there laid down. 
Accordingly, looking first at r. 2, it seemed that one arrived at 
one main object, namely, to carry on the business of general 
advisers and teachers of the doctrine of association for social or 
ameliorative purposes. Those very wide words described an 
object which was for the advancement of social welfare, and his 
lordship doubted if one was entitled to go any further. The 
deputy recorder had not followed that course but looked directly 
at the present activities, and came to the conclusion that the 
first activity which he held to be the main object was to benefit 
the member clubs and their members. Even if one were entitled 
to go outside r. 2, there was no reason for beginning the con- 
sideration in 1889 when the union was incorporated. From the 
very beginning the object had not been to benefit the member 
clubs but to encourage the working men to band together to 
form clubs and then, incidentally, to assist those clubs which 
were formed and became members. This was certainly not a 
case where that object had been exhausted. His lordship was 
satisfied that the original object had persisted throughout and, 
although it might be to-day that the chief beneficiaries were the 
member clubs, nevertheless the original object remained. 
Accordingly, his lordship took the view, not without considerable 
doubt, that the union had shown that it came within the section, 
and his lordship would allow the appeal. 

CassELs, J., dissenting, said that he agreed that the union 
was not established or conducted for profit. What the court was 
mostly concerned with here was whether the union came within 
the words ‘social welfare.’’ For that purpose his lordship 
was prepared to go to the objects of the union as set out in r. 2. 
But that was not the only thing the union did. It exercised 
considerable control over the management of the individual 
clubs. The real issue was whether it was social welfare. These 
people banded themselves together for their own social benefit, 
recreation and enjoyment, and the union, exercising control, 
giving them advice and help, was not promoting the advancement 
of social welfare. The banding together of individuals into a 
social club was not, in his lordship’s view, social welfare, and the 
deputy recorder was right in holding that the main object was 
not concerned with the advancement of social welfare. 

STREATFEILD, J., delivered a judgment concurring with 
Lord Parker, C.J. Appeal allowed. 

APPEARANCES: J. T. Molony, Q.C., and Malcolm Milne 
(Wrentmore & Son, for Edward T. Davies, Pontyclun) ; 
G. D. Squibb, Q.C., and Breuan Rees (Kenneth Brown, Baker, 


Baker). 
[1 W.L.R. 1135 


[Reported by Miss C. J. Ertts, Barrister-at-Law] 
SALE OF GOODS: SHIPBUILDING CONTRACT : 
RIGHT TO REJECT 
McDougall v. Aeromarine of Emsworth, Ltd. 
Diplock, J. 17th October, 1958 
Action. : 

The defendants agreed to build a pleasure yacht for the plaintiff 
and to deliver a completed craft on Ist May, 1957. Payment of 
the price was to be made by instalments, the first instalment being 
payable on the signing of the contract and the remaining instal- 
ments as various stages of the work proceeded. By a clause in 


the contract it was provided that, on the payment of the first 
instalment, the property in the yacht together with all materials, 
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equipment, fittings and machinery purchased by the defendants 
specifically for the yacht’s construction should become the 
absolute property of the plaintiff. The yacht, when launched 
in June, 1957, was found to possess defects which made it 
unseaworthy, and these defects had not been satisfactorily 
remedied when it was relaunched in July, 1957. In September 
and October, 1957, the defendants offered to execute certain 
repairs to the yacht on terms that constituted a variation of the 
original contract ; alternatively, to give a discount. The plaintiff, 
rejecting both these offers, claimed the return of the original 
price and extras paid under the contract as money paid on a 
consideration that had wholly failed. 

DreLock, J., said that, to succeed, it was necessary for the 
plaintiff to show that at the date of the issue of the writ he had 
no property in the vessel. There was no evidence that any 
goods became the property of the plaintiff on the first instalment 
being paid and on the true construction of the clause in the 
contract there was no provision for the passing of the 
property in the craft. In any event, a clause providing for 
the transfer of property, whether qualified by the adjective 
‘absolute’ or not, in incomplete goods or their components 
did not irrevocably deprive the buyer of any right to reject the 
goods when completed. The buyer was entitled to refuse to 
accept delivery of the vessel in its existing state, but if the defect 
was one that could be remedied, and remedied within a time 
which would still enable the seller to deliver within the period of 
delivery permitted by the contract, the buyer was not entitled 
to treat the contract as repudiated by the seller by reason of 
the existence of such defects at the time when the vessel was 
first tendered for acceptance. In the circumstances, it was a 
condition of the contract and not a mere warranty that the 
seller should deliver the yacht within a reasonable time of 
Ist May, 1957, which time had expired by the beginning of 
September, 1957. The defendants’ failure to tender the yacht 
for delivery in accordance with the contract by 5th September 
was itself a breach of condition which the plaintiff was entitled 
to treat as rescinding the contract. Their intimation that they 
could not complete it before the end of the 1957 yachting season 
was @ fortiori a wrongful repudiation of the contract by the 
defendants, as was their intimation that they would only complete 
the contract on terms different from those of the original contract. 
The plaintiff elected to treat the defendants’ wrongful 
repudiation of the contract as rescinding it, and in all the 
circumstances he was entitled to do so. Judgment for the 
plaintiff. 

APPEARANCES: W. A. Fearnley-Whittingstall, Q.C., and 
J. R. Bickford-Smith (William A. Crump & Son); R. D. Stewart- 
Brown, Q.C., and C. R. Beddington (Howard, Smith & Harston). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1126 


COMPULSORY PURCHASE: CONDITION 
PRECEDENT: WHETHER COUNCIL “ SATISFIED ” 
OF SUFFICIENT ‘“‘ RESOURCES ” 

Goddard v. Minister of Housing and Local Government 


Lord Parker, C.J. 30th October, 1958 
Application to quash a compulsory purchase order. 


Pursuant to its powers under s. 42 of the Housing Act, 1957, 
a borough council declared a certain site owned by the applicant 
to be a ‘“‘ clearance area.’’ The council had had before it the 
reports of the housing and finance committees, although no 
actual figures of the probable cost involved, and had merely passed 
a resolution adopting the reports as minutes of the council meeting. 
The applicant challenged the subsequent compulsory purchase 
order on the ground that the condition precedent to the making 
of a clearance order, namely, that the council should be satisfied 
that its resources were sufficient for the purpose of carrying the 
resolution into effect, had not been satisfied. 

Lorp ParKER, C.J., said that the grounds on which the 
validity of the compulsory purchase order was challenged con- 
cerned the question whether the condition in s. 42 of the Housing 
Act, 1957, which provided that before passing a resolution 
declaring an area a clearance area “‘ the authority shall satisfy 
themselves . . . (ii) that the resources of the authority are sufficient 
for the purpose of carrying the resolution into effect,’’ was 
fulfilled. If it was not, the compulsory purchase order, as con- 
firmed, was not within the powers of the Act and would fall to be 
quashed. Where the authority had determined whether to 
proceed by clearance order or compulsory purchase, they had to 
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consider whether the resources of the authority were sufficient 
for that purpose. It was perfectly competent for a council, 
without having specific figures, with the assistance of its experts, 
to say that, from their own knowledge, it was a matter which 
plainly came within the resources of the council; and ‘ the 
resources ’’ there clearly meant not merely cash resources, but 
their credit in the world, their ability to borrow and all such 
matters. It had not been shown in the present case that the 
council acted on no evidence, and the application failed, 
APPEARANCES: W. G. Wingate and Q. T. Edwards (P. H. Berry 
& Co.); Rodger Winn (Ministry of Housing and Local 


Government). 


{Reported by Miss C. J. Evxis, Barrister-at-Law} {1 W.L.R. 1151 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: MAINTENANCE: DEED FOR 
PURPOSE OF RECONCILIATION : NO JURISDICTION 
TO VARY 
Ewart v. Ewart 
Lord Merriman, P. 29th October, 1958 
Originating summons under s. | of the Maintenance Agreements 
Act, 1957, adjourned into court for judgment. 

The husband and wife entered into a deed, which was not in 
form a separation agreement, on Ist May, 1954, whereby certain 
financial arrangements were made between the parties. The 


husband applied to have these arrangements varied in his favour 


under the section, alleging certain changes in circumstances ; the 
wife asserted that the deed, which she had agreed as part of a 
term of reconciliation, did not come within the Act at all. The 
parties were married in 1931. Towards the end of 1953 the 
wife accidentally intercepted a telephone conversation between 
the husband and a woman with whom, admittedly without the 
wife’s knowledge, he had been committing adultery for some 
five years, and who had recently had a child of which he was 
the father, and he was forced to admit this association, which 
was a very great shock to the wife. She consulted her solicitors, 
and there was no doubt that she contemplated divorce proceedings. 
The husband had just obtained new employment, which he 
thought wouid be jeopardised by the scandal of divorce 
proceedings, and the court found as a fact that he begged to 
be forgiven, and was fully cognizant of the outline of the terms 
on which the reconciliation should be effected. The husband's 
solicitors wrote to the wife’s solicitors on the 11th December, 
1953, stating that it was unnecessary for them to send the 
return of the husband’s income for the year 1952-1953 because 
they had heard from him that his wife had agreed to resume 
married life with him on certain terms which were set out in 
the letter, the final version of the terms being comprised in the 
deed itself. By this deed the husband made certain provisions 
for his wife, and although there was no express provision in the 
deed for a resumption of cohabitation, the letter of 21st December, 
1953, showed that the wife had then already agreed to resume 
married life. The court held upon the evidence that they had 
actually done so, and accepted the wife’s evidence that they 
went together to spend Christmas, 1953, with her relations at 
Bournemouth. It was further held that except for a period of 
about ten weeks in or about April, 1955, when the wife was 
absent in Canada, they lived together until August, 1956, when 
the husband returned to the woman the association with whom 
had been the cause of the temporary separation. The hearing 
of oral evidence, in which the circumstances in which the deed 
had been entered into were investigated, and argument, was in 
chambers. Cur. adv. vult. 

Lorp MERRIMAN, P., reading his judgment, referred to the 
nature of the summons and said that the husband had put 
forward certain alleged changes in circumstances, in the light of 
which the original agreement was made. But the wife had asserted 
that the provisions of the deed in question did not come within 
the Act at all, and it was to that point that the evidence and the 
arguments had been directed—for, unless the Act of 1957 applied, 
it was common ground that he (his lordship) had no other 
jurisdiction, in the circumstances of this case, to reform the 
terms of this particular deed. His lordship referred to the deed 
and to the oral evidence which he had heard and said that he 
found as a fact, and so held, that the deed had been made for 
the purposes of resuming cohabitation, and not otherwise, and that 
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it was not made for the purposes of the spouses living separately. 
It was, in fact intended, if possible, to prevent a repetition of 
the separation. The originating summons accordingly failed for 
lack of jurisdiction and must be dismissed. 
APPEARANCES: Joseph Jackson (M. A. 
K. Bruce Campbell (Cardew-Smith & Ross). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law] 


Jacobs & Sons) ; 


[3 W.L.R. 680 


Central Criminal Court 

FRAUD: “ RECKLESS” MAKING 
OF FORECASTS 

R. v. Mackinnon and Others 

Salmon, J. 22nd September, 1958 


Trial on indictment. 

M was charged jointly with others with offences involving the 
reckless making of statements and forecasts which were mis 
leading, false or deceptive to induce persons to buy shares, 
contrary to s. 12 (1) of the Prevention of Fraud (Investments) 
Act, 1939. ‘The defence submitted that the word “ reckless ’’ in 
the section imputed an element of dishonesty, and that, 
accordingly, the defendant could not be convicted unless it 
were shown that he had not honestly believed the truth of the 
statements and forecasts to which he had been a party. 

SALMON, J., said that it was contended on behalf of the Crown 
that the word ‘ reckless ’’ in s. 12 (1) meant no more than “ very 
careless’? and that, accordingly, anyone who very carelessly 
made a false statement, promise or forecast and thereby induced 
or attempted to induce another to enter into any agreement for 
acquiring securities committed a criminal offence. 7. v. Bates 
(1952), 36 Cr. App. R. 175, a decision of Donovan, J., was clearly 
in favour of the Crown’s contention, and was supported by an 
obiter dictum of the Court of Criminal Appeal. His lordship, 
however, had the great misfortune to differ from Donovan, J. 
It would be surprising if Parliament, in a section creating a 
number of offences whose very essence was fraud, had included 
an offence which had nothing to do with fraud. It was almost 
incredible that if that had been Parliament’s intention it would 
have carried it out by the use of the word “ reckless,’’ a word 
which, used in relation to false statements, had for about forty 
years generally been understood by common-law lawyers to 
indicate fraud. When Parliament intended, as in the case of 
a prospectus, that the careless making of an untrue statement 
should constitute a criminal offence, irrespective of fraud, it said 
so in the clearest language. In his lordship’s judgment, the 
Legislature intended this section to cover all fraudulent state 
ments, promises and forecasts, made for the purposes specified 
He was unable to hold that this section, which 
a 


CRIMINAL LAW: 


in the section. 
made general provisions for the prevention of fraud, had by 
sidewind created an offence entirely independent of fraud. He 
would, therefore, direct the jury that the word ‘ reckless" in 
this section had the same meaning as that attributed to it in 
Derry v. Peek (1889), 14 App. Cas 337. 

APPEARANCES: Maxwell Turner and Mervyn Griffith- Jones 
(Director of Public Prosecutions); H. J]. Phillimore, ).C., and 
David Lloyd (Isadore Goldman & Son); Peter Rawlinson {B. A. 
Perkoff); Neville Faulks and David Hurst (P. R. Kimber) ; 
R. E. Seaton (Sole, Sawbridge & Co.) ; F. H. Lawton, O.C., and 
William Howard (Claude Hornby & Cox); Sebag Shaw (Claude 
Hornby & Cox). 


Reported by J. D. Pennincron, Esq., Barrister-at-Law 


[3 W.L.R. 688 


Restrictive Practices Court 


RESTRICTION ON SALE OF PROPRIETARY 

MEDICINES: WHETHER “ REASONABLY 

NECESSARY ” 

In re Chemists’ Federation Agreement (No. 2) 
(President), Upjohn, J., Lord Cameron, Sir Godfrey 
Stanford Cooper, Mr. W. L. Heywood = and 

Mr. W. G. Campbell 


3rd November, 1958 


Devlin, J. 
Mitchell, Sir 


Reference. 
The Chemists’ Federation, a federation consisting of manulac 
turers of proprietary medicines, wholesalers and retail chemists, 
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by its rules imposed on its members a number of restrictions 
designed to prevent the sale to the public of proprietary medicines 
manufactured by its members otherwise than by qualified retail 
chemists. The original purpose of the restrictions was to protect 
chemists from competition by other traders. The federation, 
though a considerable body, controlled less than half the trade, 
and the sale of proprictary medicines manufactured by_ its 
members amounted to about one-third of the sale of all proprietary 
medicines. The federation sought to justify the restrictions on the 
ground, inter alia, that restriction of the sale of proprietary 
medicines to a chemist’s shop where there was in attendance a 
qualified chemist who, unlike an ordinary retailer, was able to 
and did give advice or warning to his customers in relation to 
the medicines, afforded a protection to the public against the 
injury which could arise through misuse or excessive use of 
proprietary medicines and that, therefore, the restrictions were 
reasonably necessary to protect the public against injury within 
s. 21 (1) (a) of the Restrictive Trade Practices Act, 1956, and /or 
their removal would deny to the public specific and substantial 
benefits or advantages within s. 21 (1) (6). The court found that 
risk of injury and the opportunities for giving such advice were 
negligible, 

Devin, J., reading the judgment of the court, said that the 
court was not required to answer the fundamental question 
whether it was contrary to the public interest that sales of 
medicines should be effected only through chemists as a matter 
of policy. They were not to consider whether competition in 
such sales was desirable or undesirable or whether the federation 
was a good or bad thing. Such questions of policy were settled 
by the Act, for by s. 21 the court was bound to conclude that a 
restriction was contrary to the public interest unless it) was 
brought within one of the categories (a) to (g) and also satisfied 
the gencral requirement that it was not unreasonable having 
regard to the balance between the relevant circumstances and 
any detriment to the public resulting from it. The task of the 
court was the ordinary task of a court of law to take the words 
of the Act according to their proper construction and. see if, 
upon the facts proved, the case fell within them. If the effect 
of the restriction was in fact the avoidance of injury, the test 
under para. (a) was satisfied, notwithstanding that that was not 
its prime object. But was the restriction ‘‘ reasonably necessary ”’ 
to protect the public against injury ? The court had to ask 
themselves whether a reasonable and prudent man who was 
concerned to protect the public against injury would enforce it 
if he could. He would not do so unless he was satisfied, first, 
that the restriction afforded an adequate protection and, 
secondly, that the risk of injury was sufficiently great to warrant 
it. He was not obliged to guard against the bare possibility 
of injury (see Glasgow Corporation v. Muir [1943) A.C. 448 and 
Bolton v. Stone (1951) A.C. 850). It was not enough, therefore, for 
the federation to show a chance of injury, and the court found 
that the protection which the restriction was supposed to afford 
was not reasonably necessary because the risk of injury was too 
slight to justify so wide a restriction and because, if the risk of 
injury was greater than they thought, the restriction afforded 
no real protection against it. As to the contention under para. (b) 
that the restriction afforded to chemists an opportunity of giving 
advice, they need say no more than that such opportunities were 
negligible, and accordingly they were not satisfied that the 
removal of the restriction would in that respect deprive the 
public of any substantial benefit or advantage. The federation had 
therefore failed to satisfy the court that a restriction which confined 
to chemists the right to sell medicines was justifiable in accordance 
with s. 21. Ruling as to the admissibility of evidence of opinion 
by trade witnesses, his lordship said that the witnesses who could 
best give the court information about conditions of a trade were 
persons experienced in that trade. Counsel had submitted 
that such witnesses could for that purpose be treated as experts 
so that an opinion given about conditions in the trade and the 


COMMITTEE 

An inquiry into the practice of human artificial insemination 
is now being carried out by a departmental committee of the 
Home Office under the chairmanship of the Earl of Faversham. 
The committee were appointed on 3rd September, with the 
reference: “To inquire into the existing 
artificial insemination and _ its legal 


terms of 
human 


following 


practice ol conse 


quences and to consider whether, taking account of the interests 
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hearsay upon which it was based was admissible under the ordinary 
principles of common law; if not, then the court had power to 
admit the evidence under r. 55 of the Restrictive Practices Court 
Rules, 1957. The court accepted that submission. But knowledg: 
of their trade did not qualify those witnesses to express opinions 
about what was injurious or beneficial to the public, and there 
was no obligation upon counsel to invite argument by putting 
such questions to them. Expressions of opinion by witnesses 
who were not independent experts about the matters the court 
had to decide were valueless. With regard to an application by 
the registrar for an injunction in the terms of s. 20 (30), his 
lordship said that they thought that Parliament intended an 
approach in accordance with the ordinary rule that an injunction 
was not granted unless the commission or repetition of an offence 
could reasonably be apprehended. ‘There was no case here for an 
immediate injunction. In any case in which the court found a 
determination on the part of anyone to behave in a manner that 
was contrary to the public interest, they would act differently 
They did not propose to grant injunctions as a matter of course 
and it must be a matter of discretion in each case. Nor were 
the words in s. 20 (3) of the Act to be taken automatically as a 
formula for the order itself; an application for an injunction 
should specify the particular activities desired to be restrained 
Declaration that certain rules agreed to contain restrictions were 
contrary to the public interest : injunction refused. 

\ppEARANCES: T. G. Roche, O.C., and Joseph Dean (Kenneth 
Brown, Baker, Baker); Cyril Harvey, 0.C., and J. R. Cumming- 
Bruce (Treasury Solicitor). 


Reported by Miss J. F. [1 W.L.R. 1192 


Lams, Barrister-at-Law 


Durham Consistory Court 
ECCLESIASTICAL LAW: FACULTY: AUMBRY 
In re St. Michael and All Angels, Bishopwearmouth 


Garth Moore, Ch. 30th September, 1958 


Petition for a faculty. 

The rector and churchwardens of the parish of St. Michael 
and All Angels, Bishopwearmouth, petitioned for a faculty to 
construct an aumbry in the south wall of the south chapel of the 
church, for the express purpose of facilitating the communion o| 
the sick. The petition was supported by a majority resolution 
of the parochial church council. The architectural details were 
not disputed and the bishop of the diocese had given his permission 
for reservation of the Blessed Sacrament in the church. The 
petition was opposed by one person who, while not being a 
parishioner, was on the electoral roll. 

GartH Moore, Ch., said that an aumbry was not an illegal 
ornament and, applying In ve Lapford (Devon) Parish Church 
1955| P. 205, he held that an aumbry or cupboard could properly 
be the subject of a faculty ; that reservation was not repugnant 
to the doctrine of the Church of England; that neither in the 
Book of Common Prayer nor anywhere clse was it forbidden by 
law ; that, accordingly, it might be sanctioned by the bishop as 
part of the jus liturgicum, and, that being so, it was open to the 
chancellor to grant lawful facilities for it, and, among these 
lawful facilities, was an aumbry. In this case the necessity for 
reservation for the communion of the sick had been established, 
and the proposed conditions were satisfactory from an cestheti 
and architectural point of view. He therefore decreed that 
a faculty should issue as prayed. He also gave leave to the 
petitioners to amend the petition to pray therein for the appro 
priate vessels when they had decided the manner in which it was 
to be carried out. Faculty as prayed. 


\PPEARANCES : Petitioners in person ; C. D. Renney (solicitor) 


(C. Rk. Walker & Renney, Sunderland). 
[Reported by J. D. PenninGron, Esq., Barrister-at-Law] [1 W.L.R. 1183 
ICIAL INSEMINATION 


of individuals involved and of society as a whole, any change 
in the law is necessary or desirable.’’ The committee would 
welcome the views of any member of the legal profession who may 
be interested in this subject, and anyone who is prepared to 
assist the committee in this way should get in touch with 
Mr. R. F. D. Shuffrey, Secretary, Departmental Committee on 
\rtificial Insemination, Home Office, Whitehall, London, S.W.1 
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“THE SOLICITORS’ JOURNAL,” 27th NOVEMBER, 1858 


On the 27th November, 1858, THE SoLicirors’ JOURNAL discussed 
the unanimity of jurors: ‘‘ The almost immemorial practice of 
requiring a jury to give a unanimous verdict . . . has withstood 
more than one determined assault and it is likely enough to 
weather the storm which has lately been brewing against it . 

The subject is undoubtedly one of some difficulty, but . . . we 
cannot help thinking that the principle of unanimity in civil cases 
must sooner or later be abandoned. The distinction in essential 
character between a civil and a criminal trial is always slurred 
over by those who are opposed to any change When a man 
is tried for an offence, what is wanted is to know whether the 
evidence of his guilt is such as would remove all reasonable doubt 
from any rational mind. What better method can be adopted for 
testing the existence of this amount of evidence than to submit 
the case to a dozen impartially selected jurors ? The presump- 
tion is that if there is no difference of opinion among them their 
verdict fairly represents the voice of all who have investigated 
the facts, and the man is held guilty and punished, because the 


IN WESTMINSTER 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read First Time: 
Agricultural Mortgage Corporation Bill [H.C.| 
[19th November. 
County Courts Bill [H.L.| {20th November. 
To consolidate, with corrections and improvements made 
under the Consolidation of Enactments (Procedure) Act, 1949, 
certain enactments relating to county courts. 


Read Second Time:— 

Deer (Scotland) Bill [H.L.] [18th November. 

Glasgow Corporation Order Confirmation Bill [H.C.] 

[18th November. 

In Committee :— 

Wages Councils (Amendment) Bill [H.L.| 

{20th November. 
B. QuESTIONS 
DreatH Duties oN Estates or Victims or CyPRioT 
TERRORISTS 

The Eart or DUNDEE said that during World War II relief 
from estate duty had been given under s. 46 of the Finance Act, 
1941, in the case of civilians who died from injuries caused by the 
operations of war. As an extra-statutory concession the same 
relief had been given as from the commencement of the dis- 
turbances in the case of civilians who died from injuries caused 
by terrorist activities in Cyprus. This course had also been 
followed during the troubles in Malaya, Korea and Kenya. 
The relief was given where the estate passed to the widow, or 
widower, or to certain near relatives. It consisted of the exemp- 
tion of the first £5,000 and a substantial reduction in the duty 
on the balance. The reduction was equivalent to discount 
(at 3 per cent. compound interest) on the full duty for the period 
of normal expectation of life of a person of the age of the deceased 
person. {18th November. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time: 
Administration of Justice (Amendment) Bill [H.C.} 
{19th November. 
To amend the Administration of Justice Act, 1956. 
New Towns Bill [H.C. [17th November. 


To make, as respects England and Wales, new provision in 
place of section fifteen of the New Towns Act, 1946, as to the 
disposal of the undertakings of development corporations and 
other matters arising when a development corporation has 
achieved or substantially achieved the purposes for which it is 





proof against him is presumably conclusive. But the fact of any 
of the selected jurors being in doubt as to the guilt of the accused 
is itself a valid reason for acquittal Assume juries 
to be fair samples of reasonable men and the hesitation of a single 
one is sufficient to justify an acquittal . But the matter is 
wholly different when a civil cause is being tried. ‘The question 
presented to the jury is no longer whether an alleged fact is proved 
beyond all reasonable doubt, but whether the probabilities lie on 
one side or the other Actual agreement is impossible in the 
ordinary run of cases ; and it seems to be a more dignified 
course to allow jurors to record their real opinions and then to 
act on the verdict of a sufficient majority than to force them into 
what the more scrupulous may feel as something like a violation 
of the oath which they take. In a civil case no juror has 
aright to give up his own convictions... But ona criminal trial it 
is not only the right but the duty of a juror who believes a prisoner 
guilty to concur in a verdict of acquittal if he sees that a sub 
stantial doubt is honestly entertained by any one of the twelve ”’ 


AND WHITEHALL 


established; to amend the law relating to development corpora 
tions by increasing the limit on the advances which may bi 
made to them under subsection (1) of section twelve of that 
Act, by providing for housing subsidies to be wholly or partly 
withheld in respect of dwellings disposed of by them, and by 
authorising them to make contributions towards the provision 
of amenities; and for purposes connected with the matters 
aforesaid. 

Obscene Publications Bill {H.C.! 

To amend the law relating to the publication of obscene 
matter; to provide for the protection of literature; and to 
strengthen the law concerning pornography. 


[18th November 


kead Second Time: 


Factories Bill [H.C.} [17th November. 
Read Third Time: 

Expiring Laws Continuance Bill | H.C. | 
120th November 


Kent County Council Bill [H.L. {19th November. 


In Committee: 


Representation of the People (Amendment) Bill | H.C. | 
(fsth November 


B. Qurstions 


UNINSURED DRIVERS (ACCIDENTS) 


Mr. WATKINS said that the payment of damages was already 


ensured by an agreement entered into in 1946 between the Motor 
Insurers’ Bureau and the then Minister of Transport in cases 
where the driver had been identified and held legally liable for 
the accident. Where there was reasonable certainty that the 
accident was the fault of a driver who could not be traced the 
bureau gave sympathetic consideration to the making of an 
ex gratia payment to the victim or his dependants. ‘This agre« 
ment had operated satisfactorily since 1946 and he was not 
satisfied that it ought to be extended to impose upon the bureau 
an unqualified obligation to compensate persons injured by 
uninsured drivers of stolen or other cars in all circumstances 
[18th November 
INCOME TAX (Notices) 


Asked by Mr. PAGE whether the Chancellor of the Exchequer 
would review the form of notices, such as that headed Finance 
Act, 1958, Settlements, issued by the Special Commissioners of 
Income Tax, following upon the passing of Finance Acts, so 
that they might be more explanatory of the subject to which thi 
Commissioners desired to draw the taxpayers’ attention, Mr. Simon 
said that the Inland Revenue would try to give more explanation 
of the subject-matter in any such notice which might be issued 


in the future. {20th November. 
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STATUTORY INSTRUMENTS 

Act of Sederunt (Alteration of Sheriff Court Fees), 
(S.I. 1958 No. 1873 (S.98)). 5d. 

Act of Sederunt (Sheriff Court Procedure 
Tenant (Temporary Provisions) Act, 1958), 
No. 1871 (S.96).) 4d. 

Cardiff Corporation Water (Llandegfedd 
1958. (S.1. 1958 No. 1851.) 8d. 

Commonwealth Preference Regulations, 19538. 
No. 1874.) 7d. 

County of Lancaster (Electoral Divisions) 
1958 No. 1870.) 5d. 
East Devon Water (No. 

5d. 

Import Duties (Vrawback) (No. 13) 
No. 1869.) 5d. 

Lace Industry (Scientific Research Levy) Order, 1958. 6d. 

London Traffic (40 m.p.h. Speed Limit) (No. 2) Regulations, 
1958. (S.1. 1958 No. 1880.) 5d. 

Marlow Water Order, 1958. (S.I. 1958 No. 1875.) 4d. 

Police Kegulations, 1958. (S.1. 1958 No. 1882.) 5d. 

Retention of Cables Under Highways (County of Chester) 
(No. 1) Order, 1958. (S.I. 1958 No. 1857.) 5d. 

Stepney (Councillors and Wards) Order, 1958. 
No. 1889.) 7d. 


1958. 


under Landlord and 
1958. (S.I1. 1958 


Reservoir) Order, 


(S.1. 1958 


Order, 1958. (S.1. 


2) Order, 1958. (S.I. 1958 No. 1865.) 


Order, 1958. (S.I. 1958 


(S.1. 1958 


“* The Solicitors’ Journal " 
Saturday, November 29, 1958 


Stopping up of Highways (County of Derby) (No. 2) Order, 
1958. (S.I. 1958 No. 1844.) 5d. 

Stopping up of Highways (County of Hertford) (No. 14) Order, 
1958. (S.I. 1958 No. 1861.) 5d. 

Stopping up of Highways (City and County Borough of Leeds) 
(No. 2) Order, 1958. (S.1. 1958 No. 1863.) 5d. 

Stopping up of Highways (County of Northampton) (No. 10) 
Order, 1958. (S.I. 1958 No. 1853.) 5d. 

Stopping up of Highways (Counties of Oxford and Buckingham) 
(No. 1) Order, 1958. (S.I. 1958 No. 1862.) 6d. 

Stopping up of Highways (County of Salop) (No. 5) Order, 195s. 
(S.I. 1958 No. 1856.) 5d. 

Stopping up of Highways (County of Somerset) (No. 
1958. (S.I. 1958 No. 1855.) 5d. 

Stopping up of Highways (County of Sussex, East) (No. 5) Order, 
1958. (S.I. 1958 No. 1864.) 5d. 

Stopping up of Highways (County of Worcester) (No. 16) Order, 
1958. (S.J. 1958 No. 1854.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 22 
Order, 1958. (S.I. 1958 No. 1845.) 5d. 

Telephone (Channel Islands) Amendment (No. 2) Regulations, 
1958. (S.I. 1958 No. 1881.) 5d. 

Wages Regulation (Licensed Residential Establishment and 

Restaurant) Order, 1958. (S.1. 1958 No. 1849.) 


4) Order, 


Licensed 
ls. 8d. 


PRACTICE DIRECTIONS 


Auctioneers’ Remuneration 

Under the authority of the Lord Chancellor the basic scale of 
remuneration to be allowed in the Chancery Division to surveyors, 
auctioneers and estate agents on sales of freehold and leasehold 
property has been varied and is now : 

£3 15s. per cent. on the first £500 realised. 

£1 17s. 6d. per cent. on the excess beyond £500 up to £5,000. 

£1 2s. 6d. per cent. on the excess beyond £5,000 up to £25,000. 

In other respects the existing directions of the Lord Chancellor 
and the judges of the Chancery Division as to auctioneers’ 
remuneration remain unaltered. 
MAURICE WILLMOTT, 

Chief Master, 
Chancery Division. 


17th November, 1958. 


Matrimonial Proceedings—Appeal (Divisional Court)— 
Cross-reference to Petition 

The President has directed that to enable the Clerk of the Rules, 
when listing a Divisional Court appeal against a magistrates’ 
court order, to have due regard to any other matrimonial pro- 
ceedings pending between the same parties, the appellant’s 
solicitor should certify whether any such proceedings exist. 
B. LONG, 

Senior Registrar. 


20th November, 1958. 


Restrictive Practices Court 

Under subs. (1) of s. 20 of the Restrictive Trade 
Act, 1956, the court is empowered to declare whether or not any 
restrictions, as defined in the subsection and contained in the 
agreement to which the notice of reference applies, are contrary 
to the public interest. In order that such a declaration may be 
made in precise terms, the statement of case delivered by the 
respondent should identify precisely all the terms in the agreement 
which are admitted to be restrictions within the meaning of s. 6 
of the Act. The statement of case should set out in relation to 
each of the restrictions, taking them either separately or in a 
group as may be convenient, the particulars required under r. 18. 
If the registrar wishes to contend that there are other restrictions 
contained in the agreement, and which are not identified in the 
statement of case, he should in his answer identify such other 
restrictions. If the respondent admits the restrictions alleged 
in the answer, he should in his reply give the same particulars 
in relation to the m as are required for those set out in the statement 
of case. Where pleadings which do not conform with this 


Practices 


practice have already been filed, it will not be necessary to 
amend them; but the parties should identify in a separate 
document to be filed with the proper officer of the court seven 
days before the earliest date for which the hearing of the case 
the restrictions which they admit or allege. 
By Direction of the President, 
JOHN BOWYER, 
Clerk of the Court. 
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